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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
he cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 8233) 


In re RANNEY’S Dairy, INC. AMA Docket No. M 51-1. Decided 
March 4, 1963. 


Dismissal 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


The petition in the above-entitled matter was filed November 
19, 1962, under Section 8c(15) (A) of the Agricultural Adjust- 
ment Act (1933), as reenacted and amended by the Agricultural 
Marketing Agreement Act of 1937 and subsequent amendments 
(7 U.S.C. 601 et seq.). Subsequently, the parties stipulated and 
agreed that the petition herein should be dismissed with preju- 


dice. 


In accordance therewith, the petition is hereby dismissed with 
prejudice. 


(No. 8234) 


In re RICHARD R. ARTHUR AND WILLIAM H. ARTHUR, t/a AR- 
THUR’S DAIRY. AMA Docket No. M 16-1. Decided March 19, 
1963. 


Dismissal 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


The petition in the above-entitled matter was filed July 27, 
1962, under Section 8c(15) (A) of the Agricultural Adjustment 
Act (1933), as reenacted and amended by the Agricultural Mar- 
keting Agreement Act of 1937 and subsequent amendments (7 
U.S.C. 601 et seq.). Subsequently, the parties stipulated and 
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agreed that the petition herein should be dismissed with preju- 
dice. 


In accordance therewith, the petition is hereby dismissed with 
prejudice. 


(No. 8235) 


DON OLINGER v. CLYDE NOBLES AND WALLA WALLA LIVESTOCK 
COMMISSION Co., INC. P&S Docket No. 2832. Decided March 
5, 1963. 


Counterclaim—Dismissal 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), respondent Walla Walla Livestock Commission Co., Inc., 
filed an answer in which it denied liability to complainant with 
respect to a cow consigned to it for sale on a commission basis, 
alleging that complainant’s animal died prior to slaughter, and 
that, in the case of a sale on a subject to salvage basis, the risk 
of loss does not shift to the buyer prior to the slaughter of the 
animal. Respondent Walla Walla Livestock Commission Co., Inc., 
further demanded damages and costs as by law provided and for 
attorney’s fees in the sum of $200. Thereafter, on January 28, 
1963, the complaint was dismissed at complainant’s request. 


In reparation proceedings under the Act, attorney’s fees are 
not considered as consequential damages with respect to which 
an award will lie. Also, in these proceedings, costs are not as- 
sessed against either party. None of the other allegations con- 
tained in the answer states a cause of action under the Packers 
and Stockyards Act. Accordingly, respondent Walla Walla Live- 
stock Commission Co., Inc.’s counterclaim is hereby dismissed. 


Copies hereof shall be served upon the parties. 


ST. PAUL UNION STOCKYARDS CO. 
Cite as 22 A.D. 225 


(No. 8236) 


In re St. PAUL UNION STOCKYARDS COMPANY. P&S Docket No. 
1211. Decided March 5, 1963. 


Reconsideration—Interest During Construction— 
Rate of Return 


Prior order amended upon reconsideration by disallowance of interest during 
construction on appraised value of respondent’s land as “cost” of holding 
such land for stockyard purposes during the construction periods has been 
fully recovered and such land valued on basis of its present value and by 
reduction of the rate of return from 7.75 to 7.5 percent due, in effect, to 
less emphasis on earnings price ratio test. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER PARTIALLY GRANTING RECONSIDERATION 


In this proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), an order was issued 
November 7, 1962, fixing rates and charges to be assessed by 
respondent for rendering stockyard services at the St. Paul 
Union Stockyards, South St. Paul, Minnesota. Complainant and 
the intervenors herein filed petitions for reconsideration of the 
final decision and order entered November 7, 1962, and moved 
for a stay of such order pending action upon the petitions for 
reconsideration. Respondent also filed a petition for reconsidera- 
tion. Oral argument was held December 11, 1962, on whether the 
November 7 order should be stayed pending determination of the 
petitions for reconsideration. At such oral argument, respondent 
also filed a motion to strike the intervenors’ petitions for recon- 
sideration. On December 13, 1962, an order was issued staying 
in part the November 7, 1962, order and modifying such order 
pending reconsideration by a schedule of rates proposed by com- 
plainant which provides generally for rates higher than those 
then in effect but lower than those fixed in the order of Novem- 
ber 7, 1962. Complainant and respondent each filed a reply to 
the petition for reconsideration filed by the other party and the 
intervenors filed replies to respondent’s motion to strike their peti- 
tions for reconsideration. In addition, respondent requested oral 
argument on the petitions for reconsideration. Subsequently, the 
intervenors filed documents characterized as corrections of the 
record and respondent moved to strike such documents. 


Complainant limited its petition for reconsideration of the 
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order of November 7, 1962, to (1) the allowance of interest dur- 
ing construction on respondent’s land, (2) interest during con- 
struction on respondent’s buildings and improvements in the rate 
base, and (3) the rate of return to be applied to the rate base. 
Upon reconsideration of the pertinent paragraphs of the Novem- 
ber 7 decision and order, in the light of complainant’s petition, 
we find merit to some of complainant’s contentions and cause for 
revision of such decision and order. Accordingly, the decision of 
November 7, 1962, is hereby amended as follows for the reasons 
contained in such amended paragraphs set forth below: 


33. An allowance for interest during construction on the ap- 
praised value of respondent’s land in this proceeding, however, is 
unwarranted. The original land for the stockyard was acquired in 
1886 and the initial construction of the stockyard was completed 
within a period of approximately one year thereafter. The first 
trainload of cattle came to the market September 30, 1887. The 
stockyard has been in continuous operation producing revenue 
since that date, a period of approximately 75 years. It seems to 
us that after this long period of time, during which either re- 
spondent was not subject to regulation and could provide for the 
“cost” described in Finding 32 in the rates it established or inter- 
est during construction was allowed in rate proceedings under 
the act, the “cost” of holding the land for stockyard purposes 
during the construction period or periods has been fully recov- 
ered. Moreover, respondent is more than compensated for the 
disallowance of interest during construction on its land by, and 
a further reason for such disallowance is, the valuation of re- 
spondent’s land on the basis of its present value determined un- 
der the principles set forth in Finding 30. Such valuation does 
not reflect, and is not intended to reflect, the advance commit- 
ment of capital associated with respondent’s land which was 
made in 1886. 


Rate Base 


120. The elements to be included in the rate base are the 
valuation of the used and useful land, the depreciated value of 
the used and useful buildings and improvements, the depreciated 
value of the used and useful movables, and a reasonable allow- 
ance for working capital. The following tabulation summarizes 
the rate base elements as of October 31, 1961: 
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Used and useful land $1,455,038 


Depreciated value of used and useful 
buildings and improvements including 
interest during construction 3,235,821 


Depreciated value of the movables 58,346 
Working Capital 195,000 


TOTAL $4,944,205 


Rounding out the figure $4,944,205, we find that the reason- 
able and equitable rate base upon which respondent is entitled 
to earn a fair return is $4,944,000 as of October 31, 1961. 


Substitute in Findings 121, 122, and 123 the figure “$4,944,000” 
for “$5,119,000.” 


189. The increased intensity of competition since the 1940 
basic order unquestionably has had some effect upon the risk 
element in respondent’s equity securities and consideration should 
be given thereto in arriving at a reasonable rate of return. Also, 
for this reason and others a comparison or correlation between 
stockyard companies and the more traditional and monopolistic 
public utilities is imperfect. Furthermore, any comparison between 
airline carriers, independent gas producers and stockyard com- 
panies, as proposed by respondent, would be farfetched. Conse- 
quently, we first look to the earnings price ratios of stockyard 
companies to determine the cost of equity capital and hence the 
cost of capital to respondent based on its 1957 capitalization with 
the hearing examiner’s analysis, which did allow a higher divi- 
dend requirement than reflected in exhibit 101 for utilities gen- 
erally because of recognition of the somewhat unique position of 
stockyard company securities when related to other public utility 
stocks, as a further test of the cost of equity capital and a check 
upon the former method. Cf. Bonbright, Principles of Public 
Utility Rates, 250-51 (1961) ; Re Diamond State Telephone Com- 
pany, 21 PUR 3d 417, 435 (Del. PSC 1958). “There are many 
other intangibles, such as a special class of investors for stock- 
yard securities, and the practice of the respondent and the stock- 
yard industry generally in paying dividends in excess of earn- 
ings, which make a strict average earnings-price ratio inappro- 
priate as the sole test for rate of return... .” In re St. Louis 
National Stockyards Company, 5 A.D. 338, 354 (1946). In view 
of the foregoing and to reflect increased competition, to provide 
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a reasonable margin for surplus, and to provide for possible error, 
real but immeasurable items of cost and regulatory lag, we have 
decided upon a rate of return of 7.5 percent, and this rate will 
be used to arrive at the rates to be fixed in this proceeding. 
Spacek added 0.82 percent to his so-called current cost of capital 
for respondent to reflect the cost of flotation. Such a separate 
allowance should not be included in the rate of return. There is 
no evidence that respondent experienced any cost or discount in 
its most recent financing. Furthermore, it has been repeatedly 
held that an allowance for such cost should not be included in 
the rate base, because it is a purely hypothetical cost, and even 
where incurred it is a cost which should be borne by the owners 
and not passed to the ratepayers. Secretary of Agriculture V. St. 
Joseph Stock Yards Co., BAI (now P&S) Docket No. 298, Order 
of May 4, 1934 (page 53), sustained, St. Joseph Stock Yards Co. 
v. United States, 11 F.Supp. 322, 333-34 (W.D. Mo. 1935), aff'd, 
298 U.S. 38 (1936); Denver Union Stock Yard Co. v. United 
States, 57 F. 2d 735, 742-43 (D. Colo. 1932). There is no justi- 
fication for including such speculative cost either in the rate base 
or the rate of return as a separate item. 


140. Applied to the rate base of $4,944,000 (Finding 120), 
this 7.5 percent rate of return results in $370,800 as a reasonable 
net operating income. 


141. Respondent argues that a more liberal rate fixing policy. 
should be adopted. Among the reasons given is that the virtual 
monopoly terminal stockyards enjoyed prior to the enactment of 
the Packers and Stockyards Act, 1921, has now been eliminated 
because of the decentralization of packers, the establishment of 
country buying and selling points, and the growth of auction 
markets—all made possible by the development of the motor 
truck and hard surfaced roads which now carry over 90 percent 
of the livestock to market. Consideration to this competition has 
been given in arriving at the 7.5 percent rate of return as one 
of the factors justifying an increase over the 614 percent fixed 
in the basic order. 


153. The amount of Federal and State income taxes necessary 
to be included in the total of the revenue requirements to pro- 
duce a fair return of $370,800 on the rate base as of October 
31, 1961, is $410,423, determined on the basis of the algebraic 
formula set forth in respondent’s exhibit 66, as follows: 
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F = Federal income tax 
S = State income tax 
$15,000 = Bond interest 
52% — $5,500 = Federal income tax rate 
9.3% = State income tax rate 
$500 = State tax exemption 
$370,800 = 7.5% return on rate base 


Federal Income Tax 


F = ($370,800 — $15,000 + F) x .52 - $5,500 
F = ($355,800 + F) x .52 - $5,500 
F = $185,016 + .52F — $5,500 
48F = $179,516 
F = $373,992 


State Income Tax 


S = ($370,800 — $15,000 - $500 + S) x .093 
S = ($355,300 + S) xX .093 
S = $33,043 + .093S 
.907S = $33,043 
S = $36,431 


Total Income Tax 


Federal Income Tax $373,992 
State Income Tax 86,431 
Total Income Tax $410,423 


Revenue Requirements 


154. In preceding findings are set forth all the components of 
respondent’s revenue requirements. As aforesaid, revenue re- 
quirements consist of a fair return, operating expenses, deprecia- 
tion, and income taxes. The total revenue requirements for 
rendering stockyard services for fiscal year 1962 are $3,650,008, 


consisting of: 






UR ii ci cacao sec eeecest occa $ 370,800 
aa ERIN CIC IN sss sccrssicasstsseccesseresscce 2,718,071 
Depreciation  o..ecccvse as 150,714 
NAR CONE isnot sccssisnssscccrinsceciniaaszrotee aes 410,423 
Total Revenue 
MRSS INN sisson ccreccpeccemseeecsremecree $3,650,008 


159. Complainant and respondent agreed in the stipulation 
filed March 21, 1962, that the revenues anticipated during fiscal 
year 1962 will total $3,471,293 if the rates and charges prescribed 
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in the temporary order issued June 23, 1961, effective June 29, 
1961, were continued in effect. As found above, the revenue re- 
quirements necessary for operating expenses, depreciation, 
income taxes, and a fair return for respondent total $3,650,008, 
or $178,715 more than anticipated from the current rates and 
charges. Accordingly, the current schedule of rates and charges 
should be modified so as to produce additional revenue. However, 
the record in this proceeding does not indicate the manner in 
which the existing rates and charges should be increased to 
effectuate such result. Therefore, we have distributed this in- 
crease on a mathematical basis without disturbing the existing 
relationship between the rates and charges for the various species 
of livestock or between the rates and charges for the various 
categories of services for a particular species listed in table VI. 
We are unable, on the basis of the record, to spread the addi- 
tional revenue requirement over services not listed in table VI. 
The $178,715 additional revenue requirement constitutes a 6.05 
percent increase over the total 1962 pro-forma revenues from 
current rates, $2,958,522, less use of facilities charges, $2,684, 
or $2,955,838, set forth in table VI. The 1962 pro-forma revenue 
from current rates for each stockyard service for each species 
of livestock listed in table VI was increased by 6.05 percent and 
the increased revenue figure was then divided by the 1962 pro- 
forma receipts of livestock for such category to arrive at the 
approximate rate to be charged for such stockyard service in the 
order, infra. The figures resulting from such computations were 
rounded in a manner to produce the necessary additional revenue 
with the least disturbance to the existing rate structure. On the 
basis of the 1962 pro-forma receipts of livestock and the rates 
prescribed in the order, infra, respondent’s 1962 pro-forma rev- 
enues for the services set forth in table VI, except for use of 
facilities charges, will be $3,134,731 or $178 more than the 1962 
pro-forma revenues based on current rates for such services, or 
$2,955,838, and the $178,715 revenue deficiency. Total 1962 pro- 
forma revenues based on 1962 pro-forma livestock receipts and 
the rates prescribed herein for services listed in table VI plus 
use of facilities charges and tthe additional revenues from the 
sale of feed and bedding, etc., set forth in Finding 158, are 
$3,650,186. There is insufficient evidence in the record upon 
which a determination may be made as to whether the revenues 
which will be received under the schedule prescribed in the order 
and the revenue received from the rates and charges assessed in 
eonnection with other stockyard operations will be so distributed 
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that the users of the various services and facilities will contrib- 
ute their equitable portion of the total revenue. Accordingly, the 
prescription of such schedule does not constitute a determination 


as to these matters. 

166. The value of respondent’s land, used and useful for the 
rendition of stockyard services, as of October 31, 1961, totals 
$1,455,038. 

170. The value of the rate base elements as of October 31, 
1961, was $4,944,205 consisting of: 


Land $1,455,038 

Buildings and improvements 
and movables 3,294,167 
Working Capital 195,000 
Total $4,944,205 


Respondent’s reasonable rate base as of that date was $4,944,000. 


171. The reasonable rate of return which the respondent is 
entitled to earn on the rate base, after an allowance for all rea- 
sonable operating expenses, depreciation, and income taxes, is 
7.5 percent. 

172. Respondent’s pro-forma reasonable annual operating ex- 
penses, depreciation, and income taxes for fiscal year 1962 are: 


General Operating Expenses $2,718,071 
Depreciation 150,714 
Income Taxes 410,423 

Total $3,279,208 


173. The reasonable annual return as of October 31, 1961, 
was 7.5 percent of the reasonable rate base of $4,944,000, or 


$370,800. 


174. The reasonable annual expenses and a reasonable return 
for fiscal year 1962 total $3,650,008, which is the amount that 
must be produced by a schedule of rates and charges in order 
to yield a fair return to respondent. 


175. The revenues anticipated from the current schedule of 
rates and charges and from other stockyard operations during 
fiscal year 1962 total $3,471,293, which will be $178,715 less than 
the revenue necessary to yield the fair return of $370,800. Ac- 
cordingly, the current schedule must be modified so as to pro- 
duce approximately $178,700 additional revenue. The schedule 
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specified in the order below incorporates such modifications of 
the current schedule and the rates prescribed therein are just 
and reasonable and are the rates and charges which respondent 
should assess for its services and the use of its facilities. 


In the petition for reconsideration complainant also contended 
for the disallowance of interest during construction on respond- 
ent’s buildings and improvements. Such contention is denied for 
the reasons stated in Finding 114. In addition, the arguments 
advanced by complainant for the reduction of the rate of return 
herein below the percentage recommended by the hearing ex- 
aminer are not persuasive and are denied. We are of the opinion 
that the rates established in the order herein represent a fair 
and equitable balancing of the interests of the investors in re- 
spondent corporation and the ratepayers. Also, the statements 
contained in the petitions filed by complainant and the inter- 
venors as to the probable affect on the market of the rates con- 
tained in the November 7, 1962, order are unsupported by evi- 
dence and are merely expressions of opinion. Of course, such pre- 
dictions are weakened to the extent that the rates fixed in the 
November 7, 1962, order are reduced by the order herein. The 


petitions for reconsideration filed by complainant and the inter- 
venors are denied and dismissed to the extent they are incon- 
sistent with this order. 


Upon reconsideration, it is concluded that the matters raised 
in respondent’s petition for reconsideration were considered in 
the issuance of the order of November 7, 1962, and that such 
order is supported by the evidence and the law applicable thereto 
in the respects questioned by respondent in its petition. Accord- 
ingly, respondent’s petition for reconsideration should be and 
hereby is dismissed. Also, respondent’s motions to strike the in- 
tervenors’ petitions for reconsideration and documents filed sub- 
sequent thereto are not considered herein. The partial granting 
of reconsideration herein was not based on matters raised in 
such petitions or documents and, in fact, such petitions for recon- 
sideration were dismissed. Therefore, no useful purpose would be 
served by deciding respondent’s motions. Also, respondent’s re- 
qest for oral argument is denied. Section 202.37(a) (3) of the 
rules of practice (9 CFR 202.37(a) (3)) does not provide for 
oral argument at this stage of the proceeding and, here too, no 
useful purpose would be served thereby. 


The schedule of rates and charges contained in the order of 
November 7, 1962, with the modifications set out below should 
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become effective as soon as possible in view of the posture of the 
proceeding. The act provides that orders of this nature shall not 
become effective in less than five days after their date. Undue 
delay in making this order effective may adversely affect the 
marketing of livestock and good cause is found for making this 
order effective in less than 30 days. Accordingly, the stay order 
of December 13, 1962, is hereby vacated and the schedule of rates 
and charges contained in the order of November 7, 1962, with 
modifications set out below shall become effective on the sixth 


day after the date of this order. 






Item 
“Subject No. Rates and Charges 
Yardage i A. Cattle (except bulls 
TOR IDG: OF ONCE) acces $1.26 per head 
Bulls (700 Ibs. Or OVEL) eceosssssessne 126 3 
Calves (400 lbs. or under) ........... Co Ss 
RIN cc cescscsssceorsessencclocserenncnscicesscomnioescns A Fe 7S 
SEIN acc sisctesscosecseicgsscceinncececccpioncatancarcne Za Ss 
Fores rv WENO essscscesccssscssscscercccnece ie S&S 
CB ics access cclesanacestutncesaceusctnors ao s 
* * * * * 
Resales 2 Facilities in connection with resale or reweighing of 
or livestock subsequent to receipt and initial sale and/or 
Reweighs weighing: 
Per Heac of Col.1* Col. e** Col. s*** 
Cattle (except bulls 
700 Ibs. or OVEL) oon $1.26 $ $ 
Bulls (700 Ibs. 
OP GUC) eicssasiassccstacccniavcnis 1.86 
Cattle (including 
RIOD yoo, omen 35 16 
Calves (400 lbs. 
OR TETAGRIE Fh ascscecrsicssmssctesees .68 22 11 
RO ccc rcnonsaee 41 ai .07 
CR ii ca ictencccccecoeeceoncies 24 06 03 


A resale carload maximum charge on feeder 
pigs of $2.39 per deck shall apply. 
x * * *& * 
Direct 3 Charges on direct shipment to packers and slaugh- 
terers at South St. Paul and not offered for sale will 


be as follows: 
Cattle (except bulls 


Delivery 


TOG TDS. OR OWOR) ssccccecscecncecccess $0.64 per head 
Bulls (700 Ibs. Or OVE) dccseessssesmee fa Ss 
Calves (400 lbs. or under) ........... se 
NN isa eect ects a es 
PAGES sscccrrccaraceteeripecatancunmausin - aa SOS 


se eee 
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(No. 8237) 


In re MONROE E. DEFRIEND. P&S Docket No. 2836. Decided 
March 12, 1963. 


Accounts and Records—Consent Order 
Respondent is ordered to keep such accounts and records that will fully and 


correctly disclose all transactions involved in his business as a dealer 
under the act. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), here- 
inafter referred to as the act, instituted by a complaint filed 
on January 7, 1963, by the Director of the Packers and Stock- 
yards Division, Agricultural Marketing Service. Respondent, a reg- 
istered dealer under the act, is charged with failing to keep ade- 


quate records in violation of section 401 of the act (7 U.S. C. 
221) and section 201.46 of the regulations issued under the act 
(9 CFR 201.46). On March 6, 1963, respondent filed an amended 
answer in which he admits the allegations of the complaint, 
waives oral hearing and the report of the hearing examiner, and 
consents to the issuance of the order set forth below. Complain- 
ant has recommended that such order be issued. 


FINDINGS OF FACT 


1. Respondent, Monroe E. DeFriend, is an individual whose 
address is Thornton, Texas. Respondent is registered with the 
Secretary of Agriculture as a dealer under the act, and at all 
times mentioned herein was so registered. 


2. Respondent, during the period from on or about August 
30, 1961, to the date of issuance of the complaint, in connection 
with his dealer operations under the act, failed to keep accounts, 
records and memoranda which fully and correctly disclosed all 
transactions involved in his business. Respondent, during such 
period, failed to keep: (a) a general ledger containing accounts 
showing assets, liabilities, income, expenses and net worth or 
capital; (b) a cash book showing all cash received and dis- 
bursed; (c) periodic reconciliations of his bank accounts; (d) 
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an accurate record of the number and weight of livestock bought, 
sold, or otherwise disposed of each business day, and the prices 
paid or received therefor; (e) inventories of all livestock on 
hand; and (f) all purchase invoices, sales invoices, scale tickets 
and bank deposit slips. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent has violated section 401 of the act and section 201.46 of the 
regulations thereunder. 


Respondent has consented to the issuance of the order set forth 
below. Complainant has recommended that such order be issued. 
The order will be issued. 


ORDER 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
his business as a dealer under the act, including: (a) a general 
ledger containing accounts showing assets, liabilities, income, 
expenses and net worth or capital; (b) a cash book showing in 
detail all cash received and disbursed; (c) monthly reconcilia- 
tions of his bank accounts; (d) an accurate record of the num- 
ber and weight of livestock bought, sold, or otherwise disposed 
of each business day, and the prices paid or received therefor; 
(e) periodic inventories of all livestock on hand; and (f) all 
purchase invoices, sales invoices, scale tickets and bank deposit 


slips. 
This order shall become effective on the sixth day following 
its service upon respondent. Copies shall be served upon the 


parties. 
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(No. 8238) 


In re THE HOUSE OF SAVAGE, INC., AND ROBERT SAVAGE. P&S 
Docket No. 2747. Decided March 12, 1963. 


Packer—Unfair Practice—Cease and Desist— 
Consent Order 


Respondents are ordered to cease and desist from engaging in the practice 
in commerce of delivering to purchasers meats that do not comply with 
the specifications fixed in the contracts between respondents and such 
purchasers. 


Mr. Earl L. Saunders, for complainant. Brenner and Brenner, of Philadelphia, 
Pennsylvania, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a complaint filed by the Act- 
ing Director, Packers and Stockyards Division, Agricultural Mar- 


keting Service, United States Department of Agriculture. Sub- 
sequent to issuance of the complaint, an amendment thereto was 
filed. Respondents are charged with engaging in an unfair prac- 
tice in commerce in violation of section 202 of the act (7 U.S.C. 
192). Respondents have filed an answer to the complaint, as 
amended. Respondents, in such answer, (1) admit the jurisdic- 
tional allegations of the complaint, as amended, and neither 
admit nor deny the remaining allegations, (2) state that for the 
purposes of this proceeding and for such purposes only, the order 
in this proceeding may contain findings of fact and conclusions 
based upon the allegations of the complaint, as amended, as the 
findings of fact and conclusions of the Secretary of Agriculture, 
(8) waive oral hearing and the report of the hearing examiner, 
and (4) consent to issuance of the order set forth below. Com- 
plainant has recommended that such order be issued. 


FINDINGS OF FACT 


1. (a) Respondent The House of Savage, Inc., is a corpora- 
tion organized and existing under the laws of the Commonwealth 
of Pennsylvania. Respondent The House of Savage, Inc., is now, 
and at all times mentioned herein was, a packer as defined in the 
act and subject to the provisions of the act. 
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(b) Respondent Robert Savage is an individual who is now, 
and at all times material herein was, the president, the principal 
stockholder and the manager of the business of respondent The 
House of Savage, Inc. Respondent Robert Savage, at all times 
material herein, formulated, directed and controlled the practices 
and policies of respondent The House of Savage, Inc., and the 
acts and transactions hereinafter described were carried out 
under the direction or by means of the acts of respondent Robert 
Savage. 


2. (a) On March 27, 1962, pursuant to competitive bidding, 
respondent The House of Savage, Inc., was awarded purchase 
order No. 103128 by the University of Maryland Food Service 
Department, College Park, Maryland, for the furnishing of speci- 
fied amounts and varieties of meat for the month of April 1962, 
which purchase order, together with other documents comprising 
the contract for the purchase of said meat, incorporated the 
specifications and certification procedures of “IMPS” (Institu- 
tional Meat Purchase Specifications) and “NASPO” (National 
Association of State Purchasing Officials meat specifications). 
According to the provisions thereof, respondent corporation was 
required to prepare the meat delivered pursuant to such pur- 
chase order under the supervision of a Federal meat grader 
in accordance with the applicable specifications and to furnish 
with each shipment official meat grade certificates issued in 
accordance with the applicable “IMPS” or “NASPO” specifica- 
tions. 


(b) On April 4, 1962, pursuant to the purchase order speci- 
fied in subparagraph (a) of this paragraph, and to a shipping 
order received from the University of Maryland, respondent cor- 
poration prepared and shipped to said University, at College 
Park, Maryland, 21 cartons of meat as follows: 


































Purchase Order 
Item No. Description Specs. Pounds Cartons 


3 Beef Liver NASPO 420 % 
No. 92 


IMPS 540 9 
No. 137 


NASPO 
No. 407 




















G7 Ground Beef 





















Veal 270 





102 





Said meat was not prepared under the supervision of a Federal 
meat grader and official meat grade certificates were not obtained 
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and furnished to the purchaser, as required by the said specifica- 
tions. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that the respondents have engaged in an unfair prac- 
tice in commerce in violation of section 202 of the act. 


Respondents have consented to issuance of the order set forth 
below. Complainant has recommended that such order be issued. 
The order will be issued. 


ORDER 


Respondents shall cease and desist from engaging in the prac- 
tice in commerce of delivering to purchasers meats that do not 
comply with the specifications fixed in the contracts between 
respondents and such purchasers. 


This order shall become effective on the first day after service 
hereof upon the respondents. Copies shall be served upon the 


parties. 


(No. 8239) 


In re RAY PERRINE, d/b/a PHILIP LIVESTOCK AUCTION. P&S 
Docket No. 2761. Decided March 13, 1963. 


Suspension of Registration Terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), an 
order was issued October 17, 1962, in part, suspending respond- 
ent as a registrant under the act for a period of 10 days and 
thereafter until he complies with the bonding requirements of 
the act and the regulations issued thereunder. On March 6, 1963, 
complainant recommended that a supplemental order be issued 
terminating the suspension of respondent as a registrant under 
the act as he has furnished a bond which meets the requirements 
of the act and the regulations issued thereunder. 
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Accordingly, the suspension of respondent as a registrant 
under the act in the order of October 17, 1962, is hereby term- 
inated. 







(No. 8240) 


In re ALBERT LANGSTON KERR AND ODIE D. KERR, d/b/a KERR 
PACKING COMPANY. P&S Docket No. 2816. Decided March 19, 
1963. 








Packer—Failure to Pay for Livestock—Cease 
and Desist—Consent Order 






Respondents are ordered to cease and desist from purchasing livestock in com- 
merce while insolvent. 





Mr. Garrett N. Wyss, for complainant. Mr. Jack Pierce, of Nacogdoches, 
Texas, for respondents. 







Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 






This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed on December 5, 1962, by the Acting Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondents with 
violations of the act. 


Respondents filed an answer on January 18, 1963, in which 
they admit the jurisdictional allegations of the complaint, neither 
admit nor deny the remaining allegations, waive oral hearing 
and the report of the hearing examiner, and consent to the issu- 
ance of a specified order, with findings and conclusions for the 
purpose of this proceeding only based on all allegations contained 
in the complaint. Complainant has recommended that the order 
consented to by the respondents be issued. 



















FINDINGS OF FACT 


1. Respondents are partners with a place of business at Gar- 
rison, Texas. Respondents are now, and were at all times ma- 
terial herein, a packer within the meaning of the act and sub- 
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ject to the provisions of the act, in that respondents at all times 
material herein engaged in the business of buying livestock in 
commerce for purposes of slaughter. 


2. Center Auction Company, Center, Texas, Patton Auction 
Barn, Nacogdoches, Texas, and Rusk County Cattleman’s Auc- 
tion, Inc., Henderson, Texas, are posted stockyards subject to the 
provisions of the act. 


3. Respondents, on or about the dates and in the transactions 
set forth below, purchased livestock for slaughter purposes at the 
posted stockyards referred to in Finding of Fact 2, while they 
were insolvent, without paying for such livestock at the time of 
purchase. 


Date Head of Amount of 
1962 Livestock Purchased at Purchase 
June 29 5 Patton Auction Barn $ 525.19 


Nacogdoches, Texas 


June 29 20 Patton Auction Barn 785.28 
Nacogdoches, Texas 


June 30 12 Rusk County Cattleman’s 1,336.10 
Auction, Inc. 
Henderson, Texas 


July 4 6 Center Auction Company 584.27 
Center, Texas 


CONCLUSIONS 


The facts as set forth in Finding of Fact 3 constitute viola- 
tions of section 202(a) of the act (7 U.S.C. 192 (a)). Inasmuch 
as respondents have consented to the issuance of the order set 
forth below and complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondents, their representatives, agents and employees, di- 
rectly or indirectly, shall cease and desist from purchasing live- 
stock in commerce while insolvent: Provided, however, that 
nothing herein contained shall prevent such persons from pur- 
chasing livestock in commerce while insolvent if they pay the 
full purchase price of the livestock at the time of purchase. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof. 
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(No. 8241) 


In re GLEN CAIN. P&S Docket No. 2837. Decided March 20, 
1963. 


Registration and Bonding Provisions—Cease and 
Desist—Consent Order 


Respondent is ordered to cease and desist from engaging in market agency or 
aealer transactions under the act without being properly registered and 
bonded. 


Mr. Garrett N. Wyss, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on January 8, 1963, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the act. 


Respondent filed an answer on March 6, 1963, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the hearing examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has recommended that 
the cease and desist order consented to by respondent be issued 
and that respondent’s registration not be suspended in view of 
the fact that respondent is now in compliance with the registra- 
tion and bonding requirements of the act and the regulations. 


FINDINGS OF FACT 


1. The Farmers and Ranchers Livestock Commission Com- 
pany stockyard, Tyler, Texas, and the Cherokee Livestock Com- 
mission Company stockyard, Jacksonville, Texas, hereinafter 
called the stockyards, are now, and were at all times mentioned 
herein, posted stockyards subject to the provisions of the act. 


2. Respondent is an individual whose mailing address is Post 
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Office Box 2, Kemp, Texas. Respondent is registered with the 
Secretary of Agriculture, as a dealer under the Act, and at all 
times mentioned herein, was so registered. 


3. During the period May 8, 1962, to the date of the execu- 
tion of the complaint, respondent, at the stockyards, engaged in 
the business of purchasing livestock in commerce on a commis- 
sion basis as a market agency without being registered with the 
Secretary of Agriculture to so transact business, and without 
filing and maintaining a reasonable bond or its equivalent. 


4, Respondent was notified in writing, on or about April 6, 
1962, and September 5, 1962, of the bonding and registration 
requirements of the act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, 
the respondent has wilfully violated sections 303 and 312 of the 
act (7 U.S.C. 203 and 213) and sections 201.10, 201.29 and 
201.30 of the regulations (9 CFR 201.10, 201.29, 201.30). 


The complainant has recommended that the cease and desist 
order consented to by the respondent be issued. The order will 
be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of buying or selling livestock in commerce as a market 
agency or dealer within the meaning of the act without being 
registered with the Secretary of Agriculture and filing and 
maintaining reasonable bonds or their equivalents as required by 
the act and the regulations thereunder. 


This order shall become effective on the sixth day after serv- 
ice hereof upon respondent and copies hereof shall be served 
upon the parties. 
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(No. 8242) 


MAJOR LEWIS, d/b/a MAJOR LEWIS LIVESTOCK AUCTION SALES 
v. O. H. GOLDSBOROUGH AND MERCHANTS CLEARING, INC. P&S 
Docket No. 2705. Decided March 20, 1963. 


Clearor—Clearee Relationship—Liability of Clearor 


It is concluded that respondent Merchants Clearing, Inc., acted as clearor for 
respondent Goldsborough in this transaction. Respondents are ordered, 
jointly and severally, to pay the amount owing to complainant. 


Hartje & Hartje, of Conway, Arkansas, for complainant. Respondent O. H. 
Goldsborough pro se. Daily and Woods, of Fort Smith, Arkansas, for 
respondent Merchants Clearing, Inc. Mr. Bob R. Sullards, Presiding Of- 
ficer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), hereinafter referred to as the act. In a complaint filed on 
January 10, 1962, complainant sought reparation in the sum of 
$9,352.16, alleging that on October 31, 1961, respondent O. H. 
Goldsborough purchased 81 head of cattle from complainant; 
and that the check given by said respondent in purported pay- 
ment for the animals, was not honored by the bank upon which 
it was drawn. It is further alleged that respondent Merchants 
Clearing, Inc., is the principal under a bond wherein respondent 
Goldsborough is named as clearee, but that said principal has 
denied liability as clearor under the bond. 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division, Agricultural Marketing 
Service of this Department, and filed in this proceeding pursuant 
to section 202.40 of the rules of practice (9 CFR 202.40), were 
served upon respondent Goldsborough and upon respondent Mer- 
chants Clearing, Inc., respectively, on February 24, 1962. A copy 
of the investigative report was served upon complainant on Feb- 
ruary 26, 1962. 


Respondent Merchants Clearing, Inc., filed an answer on March 
15, 1962, in which it denied liability to complainant, alleging that 
it had not acted as clearor with respect to the transaction in 
question; and that, even assuming it had acted as clearor, com- 
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plainant could not recover from Merchants Clearing, Inc., by 
reason of his unreasonable delay in notifying said respondent of 
the dishonor of the check given by respondent Goldsborough, 
such delay having prejudiced respondent Merchants Clearing, Inc. 
In its answer, respondent Merchants Clearing, Inc., requested 
an oral hearing. A copy of the answer filed by respondent Mer- 
chants Clearing, Inc., was served upon respondent Goldsborough 
on April 3, 1962, and upon complainant on April 2, 1962. Re- 
spondent Goldsborough failed to file an answer. 


An oral hearing was held at Fort Smith, Arkansas, on July 6, 
1962. Bob R. Sullards, Office of the General Counsel, United 
States Department of Agriculture, was Presiding Officer. Com- 
plainant was represented by counsel, George F. Hartje, Jr., Box 
747, Conway, Arkansas. Respondent Merchants Clearing, Inc., 
was also represented by counsel, J. S. Daily, Merchants Na- 
tional Bank Building, Fort Smith, Arkansas. Three witnesses 
testified for complainant. Respondent Goldsborough testified as a 
witness for respondent Merchants Clearing, Inc., and the latter’s 
Vice-President and Manager also testified as a witness for Mer- 
chants Clearing, Inc. Suggested findings of fact, conclusions and 
order were filed by complainant and Merchants Clearing, Inc.; 
respectively. The latter also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Major Lewis, an individual doing business 
as Major Lewis Livestock Auction Sales, Conway, Arkansas, now 
is, and at all times material herein was, an individual registered 
under the act with the Secretary of Agriculture as a market 
agency selling livestock in commerce on a commission basis, and 
as a dealer buying and selling livestock in commerce for his own 
account. 


2. Respondent Merchants Clearing, Inc. Route 4, Box 10, 
Fort Smith, Arkansas, a corporation, is a market agency which 
now is, and at all times material herein was, registered with the 
Secretary of Agriculture to furnish clearing services. As part of 
its registration, said respondent filed with the Packers and Stock- 
yards Division of this Department a copy of a surety bond known 
as Home Office No. 5006375, issued by the National Surety Cor- 
poration of New York. This bond is in the amount of $50,000 
and it bears an effective date of December 21, 1956. Mr. W. L. 
Hammock is named as trustee therein, and Merchants Clearing, 
Inc., as the principal. 
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38. Respondent O. H. Goldsborough, Spiro, Oklahoma, was, 
at all times material herein, a dealer registered under the act 
with the Secretary of Agriculture to buy and sell livestock in 
commerce for his own account. During such period, the require- 
ment of a bond or bond equivalent with respect to his obligations 
as a dealer was satisfied by this respondent with the bond pro- 
vided by respondent Merchants Clearing, Inc., respondent Golds- 
borough’s name having been added to the clearees listed in such 
bond by a rider dated February 27, 1957. 


4. The bond reads in part as follows: “if the said Principal, 
acting in the capacity of broker or clearing agency, and thereby 
being responsible for the financial obligations of other regis- 
trants ... shall (a) pay, when due, to the person or persons en- 
titled thereto the purchase price for all livestock purchased by 
such other registrants at a public stockyard as defined in the 
Act of Congress known as the Packers and Stockyards Act, 1921, 
as amended; . . . then this bond shall be null and void, other- 
wise to remain in full force and virtue.” 


5. Respondent Merchants Clearing, Inc., filed with the 
Packers and Stockyards Division of this Department, a tariff 
effective February 21, 1960, which provided, in relevant part, for 
a clearing charge with respect ‘to cattle and calves of 30 cents a 
head. The tariff further provided that “the services of clearing 
includes furnishing bond; paying and collecting for all livestock 
bought and sold by the clearee on the Fort Smith Stock- 
ww. a” 


6. On October 31, 1961, respondent O. H. Goldsborough pur- 
chased 81 head of cattle at the Major Lewis Livestock Auction 
Sales stockyard, a posted stockyard under the act. The 
total purchase price was $9,352.16. In purported payment for 
such cattle, respondent Goldsborough gave complainant a per- 
sonal check dated October 31, 1961, drawn on the First State 
Bank, Wister, Oklahoma. The check was dishonored by the bank 
and returned to complainant on or about November 7, 1961, 
whereupon it was once more deposited for collection. The check 
was again returned unpaid on November 15, 1961. 


7. On November 1, 1961, respondent Goldsborough presented 
to Merchants Clearing, Inc., purchase invoices for the 81 head 
of cattle, marked “paid,” and a check was issued to respondent 
Goldsborough by Merchants Clearing, Inc., in the amount of 
$9,352.16. Thereafter respondent Goldsborough resold the cattle. 
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The proceeds of the resale were received by Merchants Clearing, 
Inc., and credited to respondent Goldsborough’s account. Mer- 
chants Clearing, Inc., collected a 30-cent per head clearing charge 
for its services as clearor in connection with the purchase and 
resale of the cattle by Goldsborough. 


8. In a letter dated November 17, 1961, addressed to the 
trustee under the bond, complainant demanded payment for the 
cattle. On January 8, 1962, J. Fred Green, Sallisaw, Oklahoma, 
attorney for Merchants Clearing, Inc., answered said letter deny- 
ing liability under the terms of the bond on the basis of the fact 
that the purchase was made at a place other than the Fort Smith 
Stockyards. 


9. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


The main question presented for decision is whether respond- 
ent Merchants Clearing, Inc., acted as clearor with respect to the 
purchase of 81 head of cattle by respondent Goldsborough at the 


Major Lewis Livestock Auction Sales stockyard. It is not dis- 
puted that complainant received an insufficient funds check from 
respondent Goldsborough and that the latter is liable for the 
purchase price. Dalhart Livestock Auction Vv. Carthel, 21 A.D. 321, 
325 (1962); P. & M. Cattle Auction v. McLane, 21 A.D. 238, 
244 (1962). 


The fact that Merchants Clearing, Inc., would not, as a rule, 
honor drafts for the purchase price of livestock bought by re- 
spondent Goldsborough, cannot be considered as proof that there 
was no clearor-clearee relationship, since the evidence showed that 
Merchants Clearing, Inc., did in fact clear transactions engaged 
in by Goldsborough, and it appears that the lack of draft au- 
thority was merely intended to forestall the possibility that 
drafts would be honored by Merchants Clearing, Inc., for cattle 
which had not actually been bought by the clearee. When pur- 
chase invoices were presented by the clearee, to Merchants Clear- 
ing, Inc., the latter had some assurance that the cattle had in 
fact been purchased and that the funds disbursed would be re- 
couped upon the resale of such animals by Goldsborough. 


The bond given by Merchants Clearing, Inc., which was in full 
force and effect on the date of the transaction in question, listed 
Goldsborough as one of the persons with respect to whom Mer- 
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chants Clearing, Inc., would act as clearor in connection with 
purchases at posted stockyards. Complainant’s place of business is 
a posted stockyard. A copy of the bond had been filed with the 
Packers and Stockyards Division of this Department. Pursuant 
to such bond, Goldborough was registered as a livestock dealer 
and so listed in the list of bonded buyers published by the De- 
partment, a copy of which had been made available to complain- 
ant. While Goldsborough’s personal check was accepted by com- 
plainant, the latter could reasonably assume that the credit of 
Merchants Clearing, Inc., was behind it, and that recourse could 
be had to the clearor if the check was dishonored. 


Merchants Clearing, Inc., did collect the 30-cent clearing fee 
in connection with the handling of the cattle involved herein, 
which transaction was not an isolated incident. This circumstance 
would seem to lend further support to the conclusion that with 
respect to the transaction in question, Merchants Clearing, Inc., 
acted as clearor for Goldsborough. 


As clearor, Merchants Clearing, Inc., was liable to pay, when 
due, to the person entitled thereto, the purchase price for all live- 
stock purchased by the clearee at posted stockyards. As indi- 
cated above, in order to protect itself and solely for its own 
convenience, Merchants Clearing, Inc., arranged to have Golds- 
borough pay for livestock purchased by issuing his personal check 
for the amount payable, the clearee being thereafter reimbursed 
by the clearor. However, Merchants Clearing, Inc., cannot alter 
its duties as against third parties by virtue of such an arrange- 
ment. Accordingly, since in this particular instance Goldsbor- 
ough failed to discharge the clearor’s obligation to complainant, 
Merchants Clearing, Inc., remains liable. 


While the tariff filed by respondent Merchants Clearing, Inc., 
with the Packers and Stockyards Division of this Department, 
only covers transactions at the Fort Smith Stockyards, in prac- 
tice, said respondent did clear purchases made elsewhere. Accord- 
ingly, the limited applicability of the tariff will not relieve 
respondent from liability in this proceeding. 


Respondent Merchants Clearing, Inc., further contends that 
even. assuming that it acted as clearor with respect to the trans- 
action in question, it cannot be held liable to complainant because 
it was not notified with reasonable promptness of the dishonor 
of Goldsborough’s check. However, it was not shown that com- 
plainant’s failure to notify Merchants Clearing, Inc., sooner, 
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caused the latter any injury. The check issued by Goldsborough 
was sent through for collection twice, before complainant noti- 
fied Merchants Clearing, Inc. However, this practice was reason- 
able under the circumstances since it was shown that many 
checks received by complainant in payment for livestock, would 
be honored when presented for collection the second time. Ac- 
cordingly, it is concluded that complainant was not guilty of 
laches nor is estopped from asserting his claim against Merchants 
Clearing, Inc. Cf. Gazette Pub. Co. v. Stephens, 199 Ark. 641, 
135 S.W. 2d 313 (1940). 


ORDER 


Respondents, O. H. Goldsborough and Merchants Clearing, 
Inc., shall jointly and severally pay complainant the sum of 
$9,352.16 plus interest thereon at the rate of 5% per annum 
from December 1, 1961, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8243) 


HERMAN J. ENTZ v. FRANK STANDISH Co., INC. P&S Docket No. 
2817. Decided March 21, 19638. 


Agent for Undisclosed Principal—Breach of Contract— 
Damages—Default Order 


It is concluded that respondent was the agent for an undisclosed principal 
and is liable to complainant for damages resulting from respondent’s 
breach of the contract. 


Complainant pro se. Miss Eva S. Reifenberg, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act. The proceeding was 
instituted by a complaint filed on July 20, 1962, in which com- 
plainant seeks an award of reparation in the sum of $591.36, 
alleging that respondent agreed to purchase 50 head of steers for 
a New Jersey packer but thereafter notified complainant that 
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the packer had canceled its order, and that respondent would not 
take the cattle. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent on October 4, 1962. On the same date, a copy of the inves- 
tigative report was also served upon complainant. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that sections 202.39 through 202.58 
of the rules of practice were applicable to reparation proceedings 
(9 CFR 202.39-202.58). Respondent was also informed that fail- 
ure to file an answer constitutes a waiver of oral hearing and 
admission of the facts alleged in the complaint (9 CFR 
202.41(c)). Notwithstanding such notice of the applicable pro- 
visions of the rules of practice, respondent has not filed an an- 
swer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant, Herman J. Entz, Route 2, Valley Center, 
Kansas, is an individual who owns and operates a farm at Valley 
Center, Kansas. 


2. Respondent, Frank Standish Co., Inc., 500-502 Live Stock 
Exchange Building, Kansas City 2, Missouri, a corporation, is 
now, and at all times material herein was, a market agency reg- 
istered with the Secretary of Agriculture to buy and sell live- 
stock in commerce on a commission basis. 


3. On May 9, 1962, Al Lewis, acting for the Frank Standish 
Co., Inc., his employer, agreed to buy from complainant for the 
account of a New Jersey packer, the top 50 head of steers out 
of a herd of 92 steers, at $26.75 per hundredweight less a 4% 
pencil shrink deduction. The cattle were to be delivered on or 
about May 17, 1962. 


4. On or about May 23, 1962, respondent advised complainant 
that the New Jersey packer had canceled its order and that re- 
spondent would not take the cattle. Thereafter, on or about June 
2, 1962, complainant sold all 92 head of cattle to Wilson & Co., 
Inc., Kansas City, Kansas, at $24.75 per hundredweight less a 
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4% pencil shrink deduction. One of the animals was graded as 
Prime, 72 as Choice and 19 as Good. 


5. The total weight of the 92 steers on June 2, 1962, was 
116,320 pounds, and the approximate average weight of each ani- 
mal was 1,264 pounds. Each animal gained approximately 2 
pounds a day during the period from May 23 to June 2, 1962. 


6. The 50 steers respondent was to have bought weighed ap- 
proximately 1,244 pounds, each, on May 23, 1962, or a total of 
62,200 pounds. The total weight of the 50 animals on May 23, 
1962, less 4%, was approximately 59,712 pounds. 


7. According to the Market News Report Service of the Live- 
stock Division of this Department, the price of choice steers 
weighing between 1100 and 1300 pounds, in Wichita, Kansas, on 
May 23, 1962, ranged between $24.25 and $25.25 per hundred- 
weight. The market value of complainant’s 50 steers on that date 
was approximately $24.75 per hundredweight, or a total of 
$15,394.50. 


8. On May 23, 1962, under the terms of the contract, respond- 
ent would have had to pay complainant $15,972.96 for the 50 
steers. 


9. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


The respondent in this case agreed to purchase 50 head of 
steers from complainant for a New Jersey packer. Thereafter, 
complainant was notified that the packer had canceled its order 
and that respondent would not take the cattle. 


At the time respondent agreed to purchase complainant’s cat- 
tle, the latter was informed only that the animals were being 
purchased for an unnamed New Jersey packer. Consequently, 
the agreement was made by respondent on behalf of a principal 
whose name was not disclosed. A person acting as agent for an- 
other is individually liable, if at the time an agreement is made, 
the name of the principal is not disclosed. See, Propstra v. Dyer, 
189 Fed. 2d 810 (1951). The liability is alternative and after full 
disclosure the seller may, as here, elect to hold the agent liable. 
Accordingly, the respondent in this case may be held liable on the 
contract made on behalf of the packer. 
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The measure of damages, in cases such as the instant pro- 
ceeding, is the difference between the market value and the con- 
tract price at the time of the breach. Willman Vv. Alver, 252 Fed. 
2d 895 (1958). Initially, the parties had agreed that the cattle 
were to be delivered on or about May 17, 1962. Later on, the 
delivery date was postponed to May 24, 1962; however, com- 
plaint was notified May 23, 1962, that respondent would not take 
the steers. On May 23, 1962, complainant’s animals were at his 
farm at Valley Center, Kansas. The Market News Report Service 
of the Livestock Division of this Department reported that at 
Wichita, Kansas, on May 23, 1962, the price of choice steers 
weighing between 1100 and 1300 pounds ranged between $24.25 
and $25.25 per hundredweight. Since there is only a short dis- 
tance between Valley Center and Wichita, complainant’s dam- 
ages will be determined on the basis of the market price at 
Wichita on the date of the breach. Damages need not be estab- 
lished with exactness. It suffices if a reasonable basis for their 
computation is afforded. Eastman Co. v. Southern Photo Co., 273 
U. S. 359, 379 (1927) ; Natural Bridge Packing Co. v. Ganey, 15 
A.D. 818, 823 (1956). Respondent had agreed to pay $26.75 per 
hundredweight less a 4% deduction ($15,972.96). On the basis 
of the price at Wichita, it is found that on May 23, 1962, the 
market value of complainant’s 50 steers was approximately 
$24.75 per hundredweight or a total of $15,394.50. Accordingly, 
it is concluded that the complainant should be awarded reparation 
in the sum of $578.46. 


ORDER 


Respondent shall pay complainant within 30 days from the 
date of this order the sum of $578.46 plus interest thereon at 
the rate of 5% per annum from June 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 8244) 


In re F. H. HOWLE. P&S Docket No. 2859. Decided March 25, 
1963. 


Insolvency—Suspension of Registration— 
Consent Order 


Respondent is suspended as a registrant under the act for 30 days and there- 
after until he demonstrates that he is no longer insolvent. 


Mr. Garrett N. Wyss, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed on February 15, 1963, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging respondent with violations 
of the act. 


Respondent filed an answer on March 8, 1963, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the hearing examiner, and consents to the is- 
suance of a specified order, with findings and conclusions for the 
purpose of this proceeding only based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. Respondent is now, and was at all times material herein, 
a dealer, within the meaning of the act, registered with the Sec- 
retary of Agriculture to buy and sell livestock in commerce for 
his own account. 


2. As of January 14, 1963, respondent’s current liabilities 
exceeded his current assets by approximately $7,489.66. 


3. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce for his own 
account and failed to pay the full purchase price of such live- 
stock: 





1 25, 


shere- 


ock- 
1 et 
aint 
ock- 
ates 
ions 


1 he 
ther 
ring 
> is- 
the 
con- 
the 


‘ein, 
Sec- 
for 


ities 


ions 
own 
ive- 


F. H. HOWLE 253 
Cite as 22 A.D. 252 


Date Head of Purchased Purchase 

1962 Livestock From Price 

November 14 Not available Wood County Livestock $2,939.52 
Auction 


Mineola, Texas 


November 19 32 Tyler Livestock 3,110.19 
Commission Company 
Tyler, Texas 


November 23 11 Wood County Livestock 1,059.99 
Auction 
Mineola, Texas 


December 2 Not available Tyler Livestock 1,651.41 
Commission Company 
Tyler, Texas 


4. Respondent, in connection with the transactions set forth 
in Findings of Fact 3 herein, issued checks in purported payment 
of the livestock purchased, which checks were returned by the 
bank upon which they were drawn because of insufficient funds 
in respondent’s account: 


Date Check Issued 
1962 Payee Amount 
November 14 Wood County Livestock $2,939.52 
Auction 
Mineola, Texas 
November 19 Tyler Livestock Commission 8,110.19 
Company 
Tyler, Texas 
November 23 Wood County Livestock 1,059.99 
Auction 
Mineola, Texas 
December 2 Tyler Livestock Commission 1,651.41 


Company 
Tyler, Texas 


5. During the period January 1, 1962, through January 14, 
1963, respondent failed to keep such accounts, records, or memo- 
randa as fully and correctly disclosed all transactions involved 
in his business as a dealer under the act, in that respondent 
failed to maintain accurate records of the number of livestock 
bought, sold, or otherwise disposed of each business day, and the 
prices paid or received therefor, as required by section 201.46 
of the regulations (9 CFR 201.46). 
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CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that the respondent is insolvent within the meaning 
of the act (7 U.S.C. 204), and has wilfully violated sections 312 
and 401 of the act (7 U.S.C. 213, 221) and section 201.46 of the 
regulations (9 CFR 201.46). 


The complainant has recommended that the order consented to 
by the respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from (1) failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce and (2) issuing checks in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank upon which they are drawn to pay such 
checks. 

Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
his business under the act, including records of the number of 
livestock bought, sold, or otherwise disposed of each business day 
and the prices paid or received therefor. 


Respondent is suspended as registrant under the act for a per- 
iod of 30 days and thereafter until such time as he demonstrates 
that he is no longer insolvent. At the request of respondent, when 
he demonstrates that he is no longer insolvent, a supplemental 
order will be issued in this proceeding terminating this suspen- 
sion after the 30-day period. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof. 
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(No. 8245) 






A. M. BISHOP Vv. WOODWARD LIVESTOCK COMMISSION COMPANY. 
P&S Docket No. 2674. Decided March 26, 1963. 






Failure to Follow Instructions—Damages 






Respondent’s failure to follow complainant’s instructions constitutes an unjust 
and unreasonable practice in violation of the act. Complainant is awarded 
reparation for damages sustained as a result of respondent’s violation 
of the act. 


Complainant pro se. Mr. Tom Hieronymus, of Woodward, Oklahoma, for 
respondent. Mr. Arthur L. Quinn, Presiding Officer. 








Decision by Thomas J. Flavin, Judicial Officer 






PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act. In a complaint filed 
on December 1, 1961, complainant alleged that he consigned 32 
black cows to respondent with instructions that the cattle be sold 
by the latter for a minimum of $240 each; that when it became 
apparent that respondent was unable to sell the cattle pursuant 
to these instructions, it was notified by complainant to ship the 
cattle to Dodge City, Kansas, for complainant’s account, and that 
notwithstanding such notification, respondent thereafter sold the 
cattle for a total of $7,008.57. Complainant sought reparation in 
the amount of $671.43, based on the difference between the price 
at which he had instructed respondent to sell the animals and the 
price for which the cattle were ultimately sold. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division, Agricultural 
Marketing Service of this Department, and filed in this proceed- 
ing pursuant to section 202.40 of the rules of practice (9 CFR 
202.40), were served upon respondent on January 2, 1962. A 
copy of the investigative report was served upon complainant on 


January 4, 1962. 


Respondent filed an answer on January 19, 1962, in which it 
alleged that complainant had not at any time instructed it not 
to sell the animals for less than $240 per head, and that at no 
time was it advised by complainant not to make any further 
attempts to sell the cattle. A copy of the answer was served upon 
complainant on February 1, 1962. 
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Neither party requested an oral hearing and the proceeding 
was handled under the “shortened procedure” provided for in 
sections 202.17 and 202.53 of the rules of practice (9 CFR 202.17 
and 202.53). Respondent was represented by counsel, Mr. Tom 
Hieronymus, Woodward, Oklahoma. Pursuant to the rules, com- 
plainant filed an opening statement and respondent filed an an- 
swering statement. Thereafiter complainant resubmitted his 
opening statement in lieu of a statement in reply. Suggested find- 
ings of fact, conclusions of law, and order, were filed by re- 
spondent. 


FINDINGS OF FACT 


1. Complainant, A. M. Bishop, an individual doing business 
as the Bishop Cattle Company, McCook, Nebraska, is now, and 
at all times material herein was, a dealer registered with the 
Secretary of Agriculture to buy and sell livestock in commerce 
for his own account. 


2. Respondent, Woodward Livestock Commission Company, 
Woodward, Oklahoma, is a corporation which operates the Wood- 
ward Livestock Commission Company stockyard, Woodward, 
Oklahoma, a posted stockyard under the act. Respondent is now, 
and at all times material herein was, a market agency and 
dealer registered under the act with the Secretary of Agriculture 
to buy and sell livestock in commerce on a commission basis and 
to buy and sell livestock in commerce for its own account. 


3. On October 11, 1961, complainant consigned 32 black cows 
ito respondent for sale on a commission basis for a minimum of 
$240 per head. Each of the 32 animals was of substantially the 
same value. 


4. Respondent having been unable to sell the animals at the 
price set by complainant, the latter gave instructions that the 
cattle be shipped to Dodge City, Kansas, for complainant’s ac- 
count. Thereafter, on October 20, 1961, thirty of the cows were 
sold by respondent at $225 per head. The remaining two cows 
became “unmerchantable”’ while in respondent’s custody, and 
were sold by the latter, on October 27, 1961, for a total of 
$258.57. 


5. Respondent charged complainant a commission of $55.50 
for its services. 

6. The complaint was filed within 90 days of the accrual of 
the cause of action. 
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CONCLUSIONS 


The respondent in this case received a consignment of thirty- 
two cows from complainant for sale on a commission basis at 
not less than $240 per head. Respondent made several unsuccess- 
ful attempts to sell the animals at the price set by complainant. 
When it became apparent that respondent would be unable to 
sell the animals pursuant to his instructions, complainant re- 
quested that the animals be shipped to Kansas for his account. 
Nevertheless, thirty of such cows were thereafter sold by re- 
spondent for $225 per head. Two of the animals were sold for 
a total of $258.57; respondent alleged that such animals had 
become “unmerchantable.” Clearly, respondent did not follow 
complainant’s instructions with respect to the price at which the 
animals were to be sold, and respondent’s disposition of the cows 
deprived complainant of an opportunity to offer them for sale 
at stockyards other than the Woodward Livestock Commission 
Company. Such a failure to follow instructions constitutes an 
unjust and unreasonable practice in violation of section 307 of 
the act (7 U.S.C. 208). Nichols v. Minteer, 20 A.D. 602 (1961). 
Accordingly, respondent should be held liable to complainant for 
the damages sustained by the latter in consequence of such vio- 
lation (7 U.S.C. 209). 


The measure of complainant’s damages regarding the 30 cows 
sold at $225 a head would be the difference between the market 
value of such animals at the time they were sold, and the price 
obtained for them by respondent. However, it was not shown that 
the market value of the animals was greater than the price for 
which they were sold. A complainant in a reparation proceeding 
has the burden of establishing his claim. Dalhart Livestock Auc- 
tion Co., Inc. V. Carthel, 21 A.D. 321 (1962); P&M Cattle Auc- 
tion V. McLane, 21 A.D. 238 (1962); Rogers v. Underwood, 20 
A.D. 1107 (1961). Accordingly, it must be concluded that com- 
plainant cannot recover damages with respect to respondent’s 
disposition of the 30 head. 


The two cows which were sold for a total of $258.57 became 
“unmerchantable” after they had been in respondent’s custody 
for approximately ten days. The reason why they had become 
“unmerchantable” or the nature of the defect which made them 
so, was not established. Since the animals became “unmerchant- 
able” while they were in respondent’s custody, the latter must 
be held liable for the resulting decline in their value, in the ab- 
sence of proof that it exercised due care in the handling of the 
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animals, or, in the alternative, a showing that the injury or de- 
fect was due to circumstances that it could not foresee or over 
which jt had no control. Rocha v. California Farm Bureau Mar- 
keting Association, 21 A.D. 1100 (1962). No such showing was 
made by respondent nor did it establish that it exercised due 
care. It is therefore found that respondent should be held liable 
to complainant for the difference between the value of the cows 
prior to the time they became “‘unmerchantable” and the price 
at which they were sold. It appears that all of complainant’s 32 
animals were of substantially the same value before the two cows 
became “unmerchantable.” Since respondent sold 30 of the ani- 
mals for $225 a head, such price will be adopted as the value of 
the two cows prior to their becoming “unmerchantable.” Dam- 
ages need not be established with exactness. It suffices if a 
reasonable basis for their computation is afforded. Eastman Co. 
v. Southern Photo Co., 273 U.S. 359, 379 (1927) ; Natural Bride 
Packing Co. v. Ganey, 15 A.D. 818, 823 (1956). Accordingly, it 
is concluded that complainant’s damages with respect to such ani- 
mals were $191.43 ($450 less $258.57). 


In the complaint, complainant requested restitution of the ani- 
mals as an alterriative remedy; however, the Secretary of Agri- 
culture has no jurisdiction to order specific restitution in a 
reparation proceeding under the act. 


Respondent charged complainant a commission of $55.50. It is 
well settled that market agencies are not entitled to be paid a 
commission in connection with transactions with respect to which 
they acted in an unjust or unreasonable manner in violation of 
the act. Moffit v. Widdes, 20 A.D. 1234 (1961); Hartman Vv. 
Woodson-Fennewald Livestock Commission Company, 21 A.D. 
883 (1962). Accordingly, the commission charged should be re- 
funded by respondent. 


ORDER 


Respondent shall pay complainant within 30 days from the 
date hereof the sum of $246.93 with interest thereon at the rate 
of 5% per annum from November 1, 1961, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 8246) 


LEONARD KASTENGREN v. SPENCER MARKETING CORPORATION AND 
BRENNAN LAND & CATTLE COMPANY d/b/a J. P. BRENNAN. 
P&S Docket No. 2734. Decided March 26, 1963. 


Failure to Prove Damages—Dismissal 


It is concluded that complainant failed to sustain the burden of proving his 
claim and the complaint is dismissed. 


Mr. James L. McDonald, of Cherokee, Iowa, for complainant. Sifford & Wad- 
den, of Sioux City, Iowa, for respondents. Mr. Giles H. Penstone, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act. In a complaint filed 
May 1, 1962, complainant alleges that on February 1, 1962, he 
bought some Hereford stock cows (twelve in number) at a sale 
held at the respondent Spencer Marketing Corporation’s sale 
barn; that the cows were represented to be four year olds, preg- 
nancy tested, Colorado high altitude cows; that after he got the 
cows home they did not respond to the hay and silage he was 
feeding his other cows; that after he had started losing some 
of the cows, he had a veterinarian examine the animals; and that 
the veterinarian told him the cows did not have enough teeth to 
eat properly and instructed him to feed them corn. Complainant 
further alleges that he also had another veterinarian inspect the 
cows and that such veterinarian found them to be old cows and 
not four year olds. Complainant seeks reparation in the full 
amount of the purchase price of the cows ($181 each) plus veter- 
inarian, trucking and feeding expenses, or a total sum of $2,700. 


Copies of the complaint and of the investigative report, pre- 
pared by the Packers and Stockyards Division of the Department 
and filed in the proceeding pursuant to section 202.40 of the rules 
of practice (9 CFR 202.40), were served upon each of the re- 
spondents on May 31, 1962. Also, on that date, a copy of the 
investigative report was served upon complainant. 


Respondents, within the time provided in the rules of practice, 
filed an answer in which respondents admit that complainant 
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purchased twelve cows at a price of $181 per head; allege that 
the only statements made regarding the cows were that they were 
Colorado cows; “some four year olds on them”, pregnancy tested, 
and T. B. and Bangs free; deny that any misrepresentation was 
made with respect to the cows and particularly deny that any 
statement or representation was made that the cows were four 
year olds, and also deny the remaining allegations in the com- 
plaint. Respondents further allege that the cows sold were part 
of a herd of seventy-nine cows purchased at the Denver market 
by respondent Brennan Land & Cattle Company; that the cattle 
were pregnancy checked, T. B. and Bangs tested, and mouthed 
for age; that the ages of the seventy-nine cows were determined 
to be nine at four years old; nine at five years old; twenty at 
six years old; sixteen at seven years old; and twenty-five at eight 
years old or older. Respondents also allege that, while in their 
possession, the cows were in good health; that they were fed 
grain and had no difficulty in eating, and that if any of the cows 
died it was not because they were unhealthy, but because in 
February and March of 1962; a period of extremely cold weather, 
they were not properly fed by complainant. Respondents prayed 
that the complaint be dismissed and also requested an oral hear- 
ing. 


Respondents’ motion to dismiss was overruled prior to the 
date of the hearing. An oral hearing was held at Sioux City, 
Iowa, on October 19, 1962. Giles H. Penstone, Office of the Gen- 
eral Counsel, United States Department of Agriculture, was pre- 
siding officer. The parties were represented by counsel, complain- 
ant by James L. McDonald and respondents, by Dewie J. Gaul. 
Complainant testified in his own behalf. Three other witnesses 
also testified on behalf of complainant. Four witnesses testified 
on behalf of respondents. Proposed findings of fact, conelusions 
and order were filed by respondents and by complainant. 


FINDINGS OF FACT 


1. Compiainant, Leonard Kastengren, whose address is Peter- 
son, Iowa, is an individual engaged in farming. 


2. Respondent Spencer Marketing Corporation, Spencer, Iowa, 
is a market agency and dealer, registered with the Secretary of 
Agriculture to sell livestock on a commission basis and to buy 
and sell livestock in support of the market at the Spencer Mar- 
keting Corporation stockyard, a posted stockyard subject to the 
provisions of the act, hereinafter referred to as the stackyard. 
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Respondent Spencer Marketing Corporation owns and operates 
the stockyard. 


3. Respondent Brennan Land & Cattle Company, a corpora- 
tion doing business as J. P. Brennan, 104 Livestock Exchange 
Building, Sioux City, Iowa, is a dealer, registered with the Secre- 
tary of Agriculture to buy and sell livestock in commerce for its 
own account. 


4. On February 1, 1962, respondent Spencer Marketing Cor- 
poration, acting as agent for respondent Brennan Land & Cattle 
Company, offered for sale at public auction at the stockyard, 
twelve Hereford stock cows owned by respondent Brennan Land 
& Cattle Company. 


5. Before the conclusion of the auction, Richard Fitzgerald, 
manager of respondent Spencer Marketing Corporation, repre- 
sented that the twelve cows were four-year old mountain cows 
from Colorado. Such representation was false as to ten of the 
cows; said respondent knew that it was false. 


6. Complainant purchased the twelve cows at $181 per head 
and had the cows trucked to his farm at a cost of $6. 


7. Complainant kept the cows in a yard for three days, feed- 
ing them ear corn and hay, and then turned them out in stalk 
fields with other cattle he already owned, until February 17, 
1962, on which date a blizzard occurred. During the period prior 
to the blizzard the weather was not severe, and the animals had 


access to hay and ensilage. 


8. During the blizzard and immediately thereafter, while the 
ground was covered with snow, the cattle in question, together 
with other cattle owned by complainant, were confined in a yard 
where they had access to a barn and were fed ground ear corn 
and baled hay. 


9. Within a week after receipt of the cattle at the farm, com- 
plainant observed that the twelve cows in question were not doing 
as well as the other cattle, and during the period commencing on 
February 20, 1962, and within a short time thereafter, five of the 
twelve cows died. The cause of the death of the five cows is 
unknown. 


10. From February 17 to June 1, 1962, the cattle were fed 
two and one-third bushels of corn and two bales of hay per 
day. The approximate value of the feed furnished to said cattle 


during such period was $333. 
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11. The complaint was filed within ninety days after the 
alleged cause of action accrued. 


CONCLUSIONS 


The complainant in this proceeding bought 12 cows from re- 
spondent J. P. Brennan at an auction sale conducted by the 
Spencer Marketing Corporation. At the time of the sale, the ani- 
mals were represented as being four years old; however, at least 
ten of the cows were older than represented. Thereafter, five of 
the twelve cows died and only one of the surviving animals 
gained any weight. In this proceeding, complainant seeks to re- 
cover the amount paid for the animals and, in addition, the sums 
expended by him for feed, trucking, and veterinary fees, in the 
alternative, complainant asks that respondents be ordered to ex- 
change the animals for cows of the age respondents purported 
to sell. However, in reparation proceedings under the act, the 
authority of the Secretary of Agriculture is limited to the grant- 
ing of awards requiring the payment of money. (7 U.S.C. 209, 
210.) Accordingly, an order that the animals be exchanged, will 
not lie. 


The complainant in a reparation proceeding has the burden 
of establishing his claim. Dalhart Livestock Auction Co., Inc. V. 
Carthel, 21 A.D. 321 (1962); P & M Cattle Auction v. McLane, 
21 A.D. 238 (1962) ; Rogers v. Underwood, 20 A.D. 1107 (1961). 
While damages need not be established with exactness, a reason- 
able basis for their computation must be afforded. Eastman Co. 
v. Southern Photo Co., 273 U.S. 359, 379 (1927) ; Natural Bridge 
Packing Co. v. Ganey, 15 A. D. 818, 823 (1956). Complainant 
proved that respondent Spencer Marketing Corporation know- 
ingly misrepresented ten of the cows to be four years old, thereby 
establishing a violation of the act on the part of this respondent. 
However, the extent to which complainant was damaged by rea- 
son of the fact that the animals were misrepresented was not 
established. Nor was it shown that the age of the cattle was the 
cause of the death of the five cows that died. Complainant testi- 
fied that he already had on his farm some cows up to twelve 
years of age, none of which died during the period when the 
cows purchased from respondent died, and the record would seem 
to indicate that none of the animals sold by respondents was 
more than twelve years old. The evidence fails to show any other 
misrepresentation by respondents or that respondents otherwise 
violated the act in connection with the transaction in question. 
Accordingly, the complaint should be dismissed. 
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ORDER 


The complaint is dismissed. Copies hereof shall be served upon 
the parties. 


(No. 8247) 


RICHARD BOTTORFF v. JOE AULT. P&S Docket No. 2660. Decided 
March 27, 1963. 


Stay Order Vacated 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 181 et seq.), an order was issued January 
2, 1963, awarding reparation to complainant against respondent. 
On January 15, 1963, respondent was granted an extension of 
time until February 25, 1963, within which to file a petition to 
rehear the proceeding and the order of January 2, 1963, was 
stayed. No such petition has been filed. Accordingly, the stay 
order of January 15, 1963, is hereby vacated and the reparation 
awarded to complainant in the order of January 2, 1963, shall 
be paid by respondent within 30 days from the date of this order. 


(No. 8248) 


In re JOSEPH L. MITCHELL, d/b/a LA SALLE COUNTY LIVESTOCK 
MARKETING CENTER. P&S Docket No. 2520. Decided March 28, 


1963. 
Order Affirmed by Court—Stay Order Vacated 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented ( 7 U.S.C. 181 
et seq.), an order was issued February 13, 1962, in part, suspend- 
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ing respondent as a registrant under the act for a period of 90 
days. Respondent filed an appeal of the order of February 13, 
1962, in the United States Court of Appeals for the Seventh 
Circuit and on March 15, 1962, the order of February 13, 1962, 
was stayed pending the outcome of respondent’s appeal. By order 
dated October 22, 1962, the Court affirmed the order of February 
13, 1962 (308 F. 2d 855) and respondent’s petition for a writ 
of certiorari in the United States Supreme Court was denied. 
Accordingly, the stay order of March 15, 1962, is hereby vacated 
and the order of February 13, 1962, shall become effective April 
29, 1963. 


(No. 8249) 


PaT SCATES v. EVANSVILLE PRODUCERS COMMISSION ASSOCIATION, 
INC. P&S Docket No. 2767. Decided March 28, 1963. 


Failure to Sustain. Burden of Proof—Dismissal 


Since complainant failed to prove the allegations of the complaint, the com- 
plaint is dismissed. 


Complainant and respondent, pro se. Mr. Gilbert A. Horn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. In a complaint filed on July 16, 1962, com- 
plainant alleges that he shipped nine head of cattle to respondent 
for sale on consignment, but that respondent has accounted and 
paid for only eight head. Complainant seeks reparation for 
$176.41, the value of the missing head of cattle. 


A copy of the complaint and a copy of the investigative report 
prepared by the Packers and Stockyards Division of the Depart- 
ment, and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respondent 
on August 10, 1962. A copy of the investigative report was served 
on complainant on August 9, 1962. 


On August 23, 1962, respondent filed an answer in which it 
denied that nine cattle were delivered to it, as alleged in the 
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complaint, but states that the shipment consisted only of eight 
head. 


An oral hearing was held at Evansville, Indiana, on December 
20, 1962. Gilbert A. Horn, Office of the General Counsel, United 
States Department of Agriculture, was presiding officer. Com- 
plainant appeared pro se. M. F. Rushton, appeared for respond- 
ent. Neither party filed a brief or suggested findings of facts, 
conclusions or order. 


FINDINGS OF FACT 


1. Complainant, Pat Scates, is an individual whose address 
is Shawneetown, Illinois. 


2. Respondent, Evansville Producers Commission Association, 
Inc., is a corporation whose business address is Evansville Union 
Stockyards, Evansville, Indiana. At all times mentioned herein, 
respondent was registered with the Secretary of Agriculture as 
a market agency selling livestock on a commission basis at the 
Evansville Union Stockyards, Evansville, Indiana, a posted stock- 
yard under the act, hereinafter referred to as the stockyard, and 
as a dealer, buying and selling livestock for its own account in 
commerce. 


3. On or about May 2, 1962, respondent received eight head 
of cattle from the Evansville Union Stockyards to be sold for 
the account of complainant. 


4. On or about May 2, 1962, respondent sold said eight head 
of cattle for the gross amount of $1,568.60 and, after deducting 
the standard expenses and commission, remitted to complainant 
a check for the net amount of $1,550.96, which was received and 
deposited by complainant. 


5. The complaint was filed within 90 days after the alleged 
cause of action accrued. 


CONCLUSIONS 


The only evidence offered by complainant to prove that he 
shipped nine head of cattle to the Evansville Union Stockyards 
on May 2, 1962, for sale on consignment by respondent was com- 
plainant’s own testimony that he helped in loading the cattle 
on the truck at his farm and that he counted them twice and 
each time counted nine head. He said these nine head were a part 
of a heard of 32 head of cattle kept in a feed lot, 28 of which 
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were shipped to market in three different loads, three of which 
were kept at the farm and one was slaughtered. Complainant’s 
son, Steve Scates, testified that he kept written record of the 
cattle which were in the feed lot, but that he did not have this 
record with him. 


The load was transported from complainant’s farm to the 
Evansville Union Stockyards by complainant’s son, Pat Scates, 
Jr., who testified that he did not count the cattle when they were 
loaded on the truck at the farm, nor when they were unloaded 
at the stockyard. He testified further that his father told him 
there were nine cattle in the truck and this is the number he 
gave to the receiving clerk at the stockyard when he delivered 
the load. On the basis of this assertion, the receiving clerk filled 
out a truck consignment slip showing the load to consist of 
nine head. 


The cattle were unloaded into a holding pen at the stockyard 
and the yellow copy of the truck consignment slip was placed in 
a receptacle on the gate of the pen. The cattle were then driven 
from the holding pen by Manson Campbell, an employee of re- 
spondent. Campbell drove them past Carl Schillinger, the of- 


ficial livestock counter, employed by the Evansville Union Stock- 
yards. Both Campbell and Schillinger testified that they counted 
the cattle in the holding pen and as they were driven from the 
holding pen to respondent’s sales alley and both verified that 
there were only eight cattle in the lot. Schillinger testified that 
he corrected the yellow copy of the truck consignment slip to 
show that there were only eight cattle in the lot and he marked 
the slip with his initials to indicate that he had officially counted 
the cattle. 


Respondent sold the cattle in two lots, one consisting of three 
of the heavier cattle and the other consisting of five lighter ones. 
The scale tickets covering these two drafts were presented in 
evidence. According to the testimony of the Government investi- 
gator, the records of the Evansville Union Stockyards show that 
respondent received 194 head of cattle on May 2, 1962 and sold 
the same number. Likewise, the Bourbon Livestock Commission 
Company, the only other commission agency operating at the 
stockyard, received 153 cattle this day and sold 153. Thus, there 
are no records of any cattle received this day which were not 
accounted for. 


Complainant has the burden of proving by a preponderance of 
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the evidence that he delivered nine head of cattle to respondent 
for sale on a commission basis. Upon the basis of the evidence 
in the record, it is concluded that complainant has failed to sus- 
tain this burden. Accordingly the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served on the parties. 


(No. 8250) 


In re R. C. “BoB” STEWART AND GAIL F. SOHLER, d/b/a STOCK- 
MEN’S LIVESTOCK AUCTION COMPANY. P&S Docket No. 2844. 


Decided March 28, 1963. 


Rates and Charges—Dismissal 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


Complainant has filed a motion that this rate proceeding under 
the Packers and Stockyards Act, 1921, as amended (7 U.S.C. 181 
et seq.), be dismissed without prejudice. Complainant stated in 
the motion that respondents have submitted information required 
under section 201.25 of the regulations under the act (9 CFR 
201.25), in connection with the amendment filed on January 4, 
1963, to their schedule of rates and charges and have made 
certain additional changes in the schedule; that such additional 
changes did not result in any increases in the rates and charges 
contained in the tariff as modified by the amendment filed on 
January 4, 1963; and that upon the basis of an analysis of such 
information and other available data, it appears that the changes 
in the schedule of rates and charges are justified. 


Notice of the tariff as modified by the amendment filed on Jan- 
uary 4, 1963, and of the “Complaint, Order of Suspension, and 
Notice of Hearing” was published in the Federal Register on 
February 19, 1963 (28 F.R. 1567), and although interested per- 
sons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. 
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In view of these circumstances, this proceeding is hereby dis- 
missed without prejudice. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 8251) 


P&S Docket No. 2811. Dismissed March 4, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8252) 


P&S Docket No. 2770. Dismissed March 6, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8253) 


P&S Docket No. 2849. Dismissed March 21, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8254) 


BORDER BANANA DISTRIBUTORS v. OSCAR MORENO. PACA Docket 
No. 8804. Decided March 4, 1963. 


Acceptance—Liability 


Respondent failed to sustain his burden of proving that he paid for the ship- 
ment of bananas and reparation is awarded to complainant. 


Complainant and respondent, pro.se. Mr. Arthur L. Quinn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A formal complaint was filed with the Department on March 26, 
1962, in which complainant seeks an award of reparation in the 
amount of $138 in connection with the sale to respondent of a 
load of bananas in foreign commerce in January 1962. Complain- 
ant alleges that respondent accepted the load of bananas but has 
failed to remit the purchase price. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on July 9, 1962. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on July 10, 1962. Respondent filed 
an answer on August 1, 1962, denying liability for the amount 
sought by complainant and asserting payment of the transaction. 


Since the amount in dispute is less than $500, the issues are 
determined in accordance with the shortened method of procedure 
provided in section 47.20 of the rules of practice (7 CFR 47.20). 
Pursuant thereto, complainant filed an opening statement, re- 
spondent filed an answering statement, and complainant filed a 
statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Antonio Ferraez, trading as 
Tony Ferraez, and also trading as Border Banana Distributors, 
whose address is Post Office Box 89, Brownsville, Texas. 


2. Respondent is an individual, Oscar Loya Moreno, doing 
business as Oscar Moreno, whose address is Post Office Box 296, 
La Feria, Texas. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On January 29, 1962, in the course of foreign commerce, 
complainant sold to respondent, by oral contract, a load of colima 
bananas weighing 2,760 pounds, at $5 per hundredweight, for a 
total purchase price of $138. The bananas were loaded at Browns- 
ville, Texas, on trucks owned by respondent and were accepted 
by respondent. 


4. Respondent has not paid the agreed purchase price or any 
part thereof. 


5. The formal complaint was filed on March 26, 1962, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The only issue between the parties is whether respondent 
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paid for the load of bananas in controversy. Respondent con- 
tends that the load was paid for on the day of purchase, but 
complainant denies this. 


Respondent’s plea of payment being affirmative defense, the 
burden of proof is upon him to establish such payment by a pre- 
ponderance of the evidence. Sard v. Sard, 147 Me. 46, 83 A. 2d 
286 (1951); McCallister v. Farmers Development Co., 47 N.M. 
395, 143 P. 2d 597 (1948). 


Initially, respondent submitted a copy of the “weight slip” 
which he asserted acted as a receipt in the transaction. He noted 
that it was marked paid and initialed by complainant, and main- 
tained that this constituted proof of payment for the transaction. 


Complainant, in replying to this assertion, acknowledged the 
“weight ticket” referred to by respondent. However, he added 
that the check given by respondent in payment was later re- 
turned as unpaid by the bank upon which it was drawn. 


Respondent then declared double payment for the transaction. 
The following is an excerpt from his answering statement: 


“When I demanded the amount of bananas he had 
promised me (7000 lbs.), he got mad and asked for the 
cash on the check ($149.00) or would unload the 2,760 
pounds I had on my truck. I gave him the cash money 
and he marked the weight slip paid, because he was un- 
able to locate the check that I had given him thirty 
minutes before.” 


He also raised the question of why complainant received the 
check in January 1962, but waited until August 1962, to cash it. 


Complainant took sharp issue with this statement of re- 
spondent. He maintained that no cash was tendered and that he 
did not attempt to cash the check until respondent had funds in 
the bank to cover it. He filed the formal reparation complaint 
and finally presented the check when he realized respondent had 
no intention of honoring it. 


The case presented by respondent is rendered somewhat inde- 
cisive by two factors. First, he chose to enlarge its scope with 
the submision of each successive evidentiary document. Second, 
a confusing and unexplained facet of ithe case exists as the result 
of a letter that appeared in the investigative report. It is dated 
April 15, 1962, and was apparently sent by respondent to Mr. 
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C. L. Sturgeon of the Fruit & Vegetable Division, Forth Worth, 
Texas, office, in response to notice of the filing of the formal 
complaint against him. In it, respondent makes no mention of 
payment for the load and, in referring to the transaction in ques- 
tion, requests “the chance to talk to Mr. Ferraez to see if we 
can make some adjustments on the new account.” 


The evidence as submitted by the parties is conflicting and ir- 
reconcilable. Under the circumstances, it is concluded that re- 
spondent has failed to sustain his burden of proving, by a pre- 
ponderance of the evidence, that the load of bananas was paid 
for by cash or check. Reynolds Reed v. Seychew, 17 A.D. 689; 
Great Western Food Distributors v. Grannan, 201 F. 2d 476 (7th 
Cir. 1953); United States ex re Ohin V. Perkins, 79 F. 2d 533 
(2d Cir. 1935). 


The failure of respondent to pay to complainant the amount of 
$138 is in violation of section 2 of the act. Complainant should 
be awarded reparation in that amount, with interest. 

ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $138, with interest 
thereon at the rate of 5 percent per annum from March 1, 1962, 
until paid. 


The facts shall be published. 


Copies hereof shall be served upon the parties. 


(No. 8255) 


JOE BELSON v. LEO YOUNG, INC. PACA Docket No. 8715. Decided 
March 6, 1963. 


Petition for Reconsideration—Dismissal 


The order of December 17, 1962, is supported by the evidence and by the 
law applicable thereto. Complainant’s petition is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 
In this reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 


an order was issued on December 17, 1962, dismissing the formal | 


complaint. A copy of this order was served upon complainant on 
December 19, 1962. Complainant filed a petition for reconsidera- 
tion on December 31, 1962. While this petition was not filed 
within 10 days after the date of service of the order as pro- 
vided in section 47.24 of the rules of practice, it was entertained 
as though timely filed and on January 11, 1963, a stay order was 
issued, staying the order of December 17, 1962, pending the issu- 
ance of a further order in this proceeding. A copy of complain- 
ant’s petition was served upon respondent’s attorney on January 
22. 1963. 


In his petition complainant contends that the order of Decem- 
ber 17, 1962, is in error in several respects. We have reconsid- 
ered the order and find that complainant’s contentions are with- 
out merit and that the order is supported by the evidence and 
by the law applicable thereto. Accordingly, complainant’s petition 
should be and hereby is dismissed, the stay order of January 11, 
1963, is vacated, and our previous order of December 17, 1962, 
is reinstated. 


This order shall be published and copies hereof served upon 
the parties. 


(No. 8256) 


CALCAGNO FARMS v. ARTIC FROZEN Foops Dist., INc. PACA 
Docket No. 8158. Decided March 8, 1963. 


Loss in Transit—Liability 


Since this was an f.o.b. transaction, respondent assumed all risk of damage 
and delay in transit not caused by the shipper, and respondent is liable 
to complainant for the contract price. 


Mr. T. Jerome Barnes, Pacific Brokerage Company, Watsonville, California, 
for complainant. Mr. James R. Collins, of Amarillo, Texas, for respondent. 
Mr. Hiram Childress, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed February 19, 1960, and the 
formal complaint was filed September 1, 1960. Complainant seeks 
an award of reparation in the amount of $4,972.50, which is 
alleged to be the purchase price of a truckload of frozen straw- 
berries sold and delivered to respondent in May 1959. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant on September 27, 1960. A 
copy of the formal complaint and a copy of the report of investi- 
gation were served upon respondent on the same date. Respond- 
ent filed an answer on October 10, 1960, alleging that it did not 
place a written order to purchase the strawberries and that it 
did not receive from complainant either the shipment or the bill 
of lading. Respondent requested an oral hearing. 


The oral hearing was held on September 13, 1961, at Amarillo, 
Texas. Complainant appeared by its representative who also 
testified. Three depositions were received in evidence on com- 
plainant’s behalf. Respondent was represented by counsel and 
one witness testified for respondent. Prior to the issuance of the 
decision, complainant filed a petition dated December 4, 1961, 
to reopen the hearing to take further evidence. An amended peti- 
tion dated July 7, 1962, was also filed. The presiding officer is- 
sued an order for the taking of a deposition requested by com- 
plainant and the deposition was taken and filed in this proceed- 
ing. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of John Calcagno 
and Ray Calcagno, doing business as Calcagno Farms, whose 
address is Post Office Box 1028, Watsonville, California. 


2. Respondent, Artic Frozen Foods Dist., Inc., is a corpora- 
tion whose address is 1800 West Eighth Street, Amarillo, Texas. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


8. On or about May 21, 1959, in the course of interstate com- 
merce, complainant contracted to sell and respondent contracted 
to purchase 2,000 30-pound tins of frozen sliced strawberries, 
Grade B, 4 x 1, and 600 30-pound tins of frozen whole straw- 
berries, Grade B, 4 x 1, at 17 cents per pound, or a total of 
$13,260, f.o.b. Mello Cold Storage Company, Watsonville, Cali- 
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fornia. The contract further provided that respondent would 
furnish trucks to take delivery at the cold storage of 1,000 tins 
of sliced strawberries and 300 tins of whole strawberries on May 
25 and the same amount on June 1, 1959. The contract was ne- 
gotiated between the parties by Pacific Brokerage Company, Wat- 
sonville, California, and Guy Allen Brokerage Co., Dallas, Texas. 
On or about May 21, Pacific Brokerage Company prepared a sales 
memorandum setting forth the terms of the contract and mailed 
a copy to respondent. On May 22, complainant issued shipping 
instructions and a warehouse release to Mello Cold Storage Com- 
pany with respect to the 2,600 tins of strawberries to be picked 
up by respondent’s trucks. 


4. On or about May 23, respondent requested Kenny Dilldine, 
General Manager of Glover Packing Company, to make arrange- 
ments to pick up the strawberries on tthe dates specified. On May 
27, a truck from All State Trucking Company, Dallas, Texas, 
arrived at Mello Cold Storage Company and 700 30-pound tins 
of sliced berries and 275 30-pound tins of whole strawberries 
packed by complainant were loaded. The truck did not have suf- 
ficient capacity. to load the entire 1,300 tins specified in the con- 


tract between the parties. On May 27, a bill of lading was issued 
by the Cold Storage Company, showing Artic Frozen Foods as 
consignee, Calgano Farms, as shipper, and Allstate Truck as the 
carrier. The bill of lading was delivered to Pacific Brokerage 
Company. 


5. Pacific Brokerage Company, at the request of complainant, 
prepared and sent to respondent an invoice, dated May 27, 1959, 
showing the quantities and prices of the berries shipped, as well 
as those still in storage. Respondent was requested to remit direct 
to complainant. The bill of lading was enclosed with the invoice. 


6. On the night of May 27, 1959, the truck turned over on 
Pacheco Pass, California, and the contents were spilled and badly 
damaged. The berries salvaged were stored at Marinovich Cold 
Storage, Pajaro, California, under protective custody of All State 
Trucking Company, and they were subsequently sold on or about 
January 15, 1960, by the insurer of the trucking company for 
$500. On May 28, 1959, Pacific Brokerage Company advised re- 
spondent by telephone of the wreck. 


7. On or about June 1, 1959, a truck of the All State Truck- 
ing Company arrived at Mello Cold Storage Company and 800 
tins of sliced strawberries and 325 tins of whole strawberries 
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were loaded. Respondent received these berries at Amarillo, 
Texas, and paid complainant the agreed purchase price thereof. 


8. The invoice price of the first load of berries shipped is 
$4,972.50. Although complainant made numerous demands on 
respondent, no part of this amount has been paid by respondent 
to complainant. 


9. The informal complaint was filed February 19, 1960, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The evidence clearly establishes that complainant and respond- 
ent entered into the contract of sale set forth in Finding of Fact 
No. 3. Complainant submitted in evidence a copy of a letter, 
dated May 21, 1959, addressed to T. Jerome Barnes from Guy 
Allen Brokerage Company confirming the sale of 2,600 tins of 
strawberries to respondent. In this letter Barnes was requested 
to issue a written confirmation and send a copy by airmail special 
delivery to the buyer. At the bottom of the letter it is indicated 
that a carbon copy was mailed to respondent. Also submitted in 
evidence was a copy of a sales memorandum dated May 21, 1959, 
issued by Pacific Brokerage Company showing the sale by com- 
plainant to respondent of 2,600 tins of frozen strawberries. Ac- 
cording to Barnes, a copy of this memorandum was mailed to 
respondent. At the oral hearing, Tom Walsh, the Vice-President 
and General Manager of respondent, denied receiving the letters 
and the sales memorandum. Nevertheless, he testified that on or 
about May 21 he had a conversation with Guy Allen of Guy 
Allen Brokerage Company concerning the purchase of two truck- 
loads of frozen strawberries from complainant at 17 cents per 
pound; that Allen was to confirm the sale to the packer and ad- 
vise him of the confirmation; and that Allen advised him of the 


confirmation. 


The controversy in this proceeding concerns only the truckload 
of strawberries shipped on May 27, 1959, which, due to an acci- 
dent in transit, was not received by respondent at Amarillo, 
Texas. Admittedly, the contract was on an f.o.b. basis. Section 
46.24(i) of the regulations in effect at the time of the transaction 
involved herein (7 CFR 46.24(i)), defines the term “F.o.b.” to 
mean that the produce sold is to be placed on board the boat, 
car or other agency of the through land transportation at 
shipping point and that the buyer assumes all risk of damage and 
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delay in transit not caused by the shipper. It appears to be re- 
spondent’s contention that the evidence is not sufficient to estab- 
lish that All State Trucking Company was its agent to pick up 
the strawberries and, therefore, the loss in transit falls upon 
complainant. 


Tom Walsh testified that on or about May 238, 1959, after he 
received confirmation of the sale, he instructed Kenny Dilldine, 
General Manager of Glover Packing Company, which operated 
trucks between Texas and California, to pick up the berries. 
Walsh further testified that these instructions were never can- 
celled by him. When asked if he ascertained whether Dilldine took 
any steps to engage a truck or trucks to pick up the berries, he 
replied “Well, he was having some trouble, difficulty, ito get his 
truck situated, and I had some conversation with him about 
that.” Walsh further testified that All State Trucking Company 
picked up the second load of berries on or about June 1 and 
that he received the load and the bill of lading, and paid the 
freight charges. 


Barnes testified that the driver of the first truck stated he was 
picking up the-load for respondent. The bill of lading issued 
by Mello Cold Storage Company on May 27, shows Artic Frozen 
Foods as consignee, Caleagno Farms as shipper and Allstate 
Truck as agent “Per Powell.” The signature “Powell” is pre- 
sumably that of the driver. 


Kenny Dilldine was not called as a witness at the oral hearing, 
although his testimony would have been particularly pertinent 
to the issue here. Nevertheless, the evidence which has been pre- 
sented leads to the logical conclusion that Dilldine employed All 
State Trucking Company on behalf of respondent to pick up the 
first load of strawberries. It follows that respondent is liable 
to complainant for the purchase price of the strawberries and 
that respondent assumed the loss in transit. 

The failure of respondent to pay to complainant the invoice 
price of $4,972.50 is in violation of section 2 of the act. Repara- 
tion should be awarded to complainant in that amount, with in- 
terest. 

ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $4,972.50, with interest there- 
on at the rate of 5 percent per annum, from July 1, 1959, until 
paid. 
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The facts shall be published. 


Copies hereof shall be served upon the parties. 


(No. 8257) 


P. P. GREGORY v. HARRISBURG DAILY MARKET, INC. PACA Docket 
No. 8724. Decided March 14, 1963. 


Petition for Rehearing—Dismissal 
Complainant failed to show why the evidence concerning freight rates and 


shipping charges was not submitted at the hearing, and it is concluded 
that a rehearing should not be granted. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR REHEARING 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on February 12, 1963, awarding reparation 
to complainant in the amount of $1,413.19, with interest. A copy 
of this order was served on complainant on February 14, 1963. 
On February 25, 1963, complainant filed a petition for rehearing 
and served a copy of the petition on respondent. Since the filing 
of the petition occurred within the 10-day period allowed for that 
purpose, it operated as an automatic stay of the order of Febru- 
ary 12, 1963, in accordance with section 47.24(a) of the rules of 
practice (7 CFR 47.24(a)). Respondent, on February 26, 1963, 
filed a motion in opposition to complainant’s petition. 


Complainant states in his petition that prior to the oral hear- 
ing held on September 19, 1962, complainant had no notice or 
knowledge that respondent had not correctly accounted for 
freight charges in connection with the transactions involved in 
this proceeding, and therefore had no opportunity to obtain or 
present evidence bearing thereon. Complainant requests this re- 
hearing in order to present such evidence. 


Complainant’s assertion that he had no knowledge, prior to the 
hearing, of respondent’s incorrect accounting with respect to 
freight charges, is at variance with the record. Complainant, 
himself, put this matter in issue by alleging in paragraph 6 of 
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the formal complaint that “. . . respondent rendered an account 
of sales which . . . stated certain . .. shipping charges... not 
authorized by the contract.” The issue was joined in respondent’s 
answer to the formal complaint, wherein respondent, in para- 
graph 4 of its answer alleged that respondent was to receive 
“, . any savings on published freight rates for delivered sales.” 


From this review of the record, it is quite clear that the issue 
relating to freight rates and shipping charges was framed by 
the pleadings, and having been initially raised by complainant, 
was known to him well in advance of the hearing. This being so, 
it was incumbent upon him, as the moving party, to present 
evidence at the oral hearing to substantiate the allegations of his 
complaint, including evidence bearing on the issue of freight 
rates and shipping charges. Complainant has failed to show why 
this evidence was not submitted at the hearing, so that we find 
no ground for granting a rehearing. As we said in Venezia Bros. 
v. A. G. Shore Co., 17 A.D. 164: 


“To permit the rehearing of a proceeding for the sub- 
mission of evidence which could have been submitted in 
the original hearing would eliminate the essential ele- 
ment of finality.” 


It is concluded that a rehearing should not be granted and, 
accordingly, the petition for rehearing is hereby dismissed. 


The order of February 12, 1963, is hereby reinstated, except 
that the reparation provided in that order shall be paid within 
30 days from the date of this order. 


This order shall be published and copies hereof served upon 
the parties. 


(No. 8258) 


BARDIN BROTHERS PRODUCE COMPANY v. JACK KELLER Co. PACA 
Docket No. 8446. Decided March 18, 1963. 


Setoff—Counterclaim—Breach of Contract— 


Damages 


Respondent is awarded reparation for the difference between the contract 
price and damages resulting from complainant’s breach of the contract 
plus freight charges for which complainant admits liability. 
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Finch, Narron, Holdford & Holdford, of Wilson, North Carolina, for com- 
plainant. Golbus & Golbus, of Chicago, Illinois, for respondent. Mr. Ed- 
ward A. Slater, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed April 28, 1961. Complainant al- 
leges that in November 1960, it sold and shipped to respondent 
at Chicago, Illinois, three truckloads of sweet potatoes for a total 
price of $4,870.57, f.o.b. Wilson, North Carolina. Complainant 
further alleges that respondent accepted the truckloads, paid 
$4,105.58 on the purchase price, and was allowed a credit of 
$144.50 leaving a balance of $620.49 due on the shipments, for 
which claim is made. 


On May 12, 1961, a copy of the report of investigation pre- 
pared by the Department and a copy of the formal complaint 
were served on respondent. A copy of the report of investigation 
was served on complainant on May 13, 1961. 


Respondent filed an answer and counterclaim on June 12, 1961, 
denying the material allegations of the formal complaint. Re- 
spondent specifically alleges that it did not purchase the 236 
bushels of No. 2 yams in the second load; that the yams were 
not fully kiln dried as represented by complainant; and it sus- 
tained damages of $1,050 because of the breaches of contract. 
Complainant filed a reply to the counterclaim on June 26, 1961, 
in which the allegations in the counterclaim are denied. 


An oral hearing was held at Chicago on March 13, 1962. Com- 
plainant was not represented at the hearing, but the depositions 
of three witnesses were received in evidence on its behalf. Re- 
spondent was represented by counsel and three witnesses testi- 
fied on its behalf. A brief was filed by respondent. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of James E. Bardin 
and J. L. Bardin, doing business as Bardin Brothers Produce 
Company, whose address is Route No. 2, Wilson, North Carolina. 
At the time of the transactions involved in this proceeding, com- 
plainant was licensed under the act. 
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2. Respondent is a partnership composed of Jack Keller and 
Carl E. Seidel, doing business as Jack Keller Co., whose address _ | f 
is 68 South Water Market, Chicago, Illinois. At the time of the | 
transactions involved in this proceeding, respondent was licensed 
under the act. 


3. On or about November 10, 1960, in the course of inter- 
state commerce, complainant contracted to sell to respondent two 
truckloads of Porto Rican sweet potatoes, U.S. No. 1, kiln dried, 
in James crates at $3.75 per bushel crate, f.o.b. Wilson, North 
Carolina, less the cost of the crates to be furnished by respond- 
ent. Clark Keller of Cullman, Alabama, was the broker in this 
transaction. The crates were delivered to complainant on Novem- 








ber 18. } 
: t 

4, On November 18, 1960, complainant shipped from Wilson, 1 
North Carolina, to respondent at Chicago, Illinois, one truck- 1 
load of sweet potatoes consisting of 294 crates of U.S. No. 1 ‘ 
Porto Rican type, 146 crates of U.S. No. 1 Golden type, 79 crates g 
of U.S. No. 2, and 31 crates’ of Jumbo. Jack Keller was present ; t 
during at least a part of the time the truck was being loaded f 
and he was aware of the types and grades of potatoes which had I 
been and were being loaded. It was agreed that the 146 crates of I 
Golden type would be handled by respondent on consignment. 

5. The load arrived at Chicago on or about November 20, ‘ 
1960. Respondent accepted and sold the potatoes on a delivered : 
basis as follows: ; 

| 

250 Crt. U.S. One Kiln Dried Yams $4.75 $1187.50 I 

a0: * jiwo * - 3.00 237.00 : 

i apo. “* ne ee 3.00 93.00 1 
oa * “One “ " - 4.00 176.00 

146 “ “ One Nugget 3.50 511.00 0 
$2204.50 

ti 

6. Complainant sent to respondent the following invoice dated E 

November 26, 1960: g 
300 bus. Bardin Spec. yams $4.00 $1200.00 b 
140 bus. “ * golden yams 3.50 490.00 V 

84 “ # 2 yams 2.00 168.00 r 
29 “ Jumbo yams 2.00 58.00 ‘ 
553 Total $1916.00 r 
Less 553 boxes @ 43¢ 238.79 d 

f 





$1677.21 
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7. On December 2, 1960, respondent sent complainant a check 
for $1,465.50, together with the following accounting: 








250 Crt. Bardin Special Yams $3.75 $ 937.50 
146 “ ¢ “ Golden 2.75 401.50 
44 “ Gold Rush 8.25 143.00 
79 “ # 2 Yams 2.00 158.00 
31 “ Jbo Yams 2.00 62.00 
$1702.00 

Less 550 crates @ 43¢ 236.50 

$1465.50 


8. On November 19, 1960, complainant shipped from Wilson, 
North Carolina, to respondent at Chicago, by truck, 208 crates 
of U.S. No. 1 sweet potatoes and 236 boxes of U.S. No. 2s. The 
load arrived at Chicago the evening of November 21, 1960. Com- 
plainant authorized respondent to handle the U.S. No. 2s on con- 
signment. Respondent resold the 208 crates of U.S. No. 1s at 
$4.75 per crate, delivered Chicago, or a total of $988. The cus- 
tomer advised respondent that some of the potatoes were not 
fully cured and that 20 crates were dumped because of decay. 
Respondent granted an allowance of $95. Respondent sold the 
U.S. No. 2s for net proceeds of $351.54. 


9. On November 26, 1960, complainant sent respondent an 
invoice for 208 crates of “Bardin Spec. yams” and 236 No. 2s 
at unit prices of $4 and $2, respectively, f.o.b. shipping point, 
less $89.44 for 208 empty crates, or a total of $1,214.56. On 
December 2, 1960, respondent sent complainant a check for 
$1,042.10, being the invoice price of the 208 crates of U.S. No. 
ls and the net proceeds of the other crates, less $89.44 the cost 
of empty crates. 


10. On or about November 21, 1960, complainant contracted 
to sell to respondent 515 crates of U.S. No. 1 kiln dried Porto 
Rican sweet potatoes at $4 per crate and 25 crates of Jumbos at 
$2 per crate, or a total $2,110, f.o.b. shipping point. On Novem- 
ber 21, 1960, complainant shipped the 540 crates by truck from 
Wilson, North Carolina, to respondent at Chicago. The load ar- 
rived on November 23. That same day respondent sold 340 crates 
of U.S. No. 1s at $5 per crate, delivered Chicago, but they were 
rejected because they were not fully cured which resulted in 
decay. Respondent disposed of 338 crates on a consignment basis 
for net proceeds of $1,354.35. On November 23, respondent also 
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sold 150 crates of U.S. No. 1s and the 25 crates of Jumbos but 
on November 25 respondent granted the customer an allowance 
of $35 because of decay. Twenty-seven crates of U.S. No. 1 sweet 
potatoes were not accounted for by respondent. 


11. Jack Keller advised complainant on or about November 
23 that the potatoes were not fully cured and were showing 
decay by reason thereof. James E. Bardin agreed to fly to Chi- 
cago to investigate the matter and did so on November 25. Bar- 
din advised Jack Keller to make necessary allowances to the 
customers for the condition complained of. 


12. On November 26, complainant sent respondent an invoice 
for $1,977.80, being the agreed prices of the third load, and $100 
advanced by complainant to the truck driver, less the cost of 
540 empty crates of $232.20. On December 9, 1960, respondent 
sent complainant a check for $1,597.98, and an accounting show- 
ing the invoice amount of $1,977.80, lest one-half of respondent’s 
claimed losses, or $235.32, and the freight paid on another load 
at complainant’s request of $144.50. 


13. On or about November 28, complainant sold and shipped 
to respondent from Wilson, North Carolina, a fourth load of 
sweet potatoes. This sale was subsequently canceled by the par- 
ties and the load was consigned by complainant to another firm 
in Chicago. Respondent paid freight charges of $144.50 on this 
load. 


14. The formal complaint was filed April 28, 1961, which was 
within 9 months after the alleged causes of action accrued. 


CONCLUSIONS 


Over objection of counsel for respondent, the Presiding Of- 
ficer received in evidence the three depositions submitted by com- 
plainant, together with the exhibits mentioned therein. In its 
brief, respondent renews the objection to this evidence on the 
ground that the answers to the written interrogatories were pre- 
pared in advance. There is no showing that the answers were not 
in fact those of the witnesses. It is concluded, therefore, that 
the depositions were properly admitted in evidence. 


While the parties are in agreement that respondent purchased 
from complainant three truckloads of sweet potatoes during 
November 1960, they are in almost hopeless conflict as to most 
of the facts of the transactions. James E. Bardin testified by 
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deposition that on November 8 or 9, 1960, Jack Keller telephoned 
him from Chicago and said he had seen some of complainant’s 
sweet potatoes on the Chicago market and he wanted to pur- 
chase complainant’s supply; that Keller asked for one load of 
No. 1s and one load of No. 2s but he told Keller he could ship 
only one mixed load consisting of No. 1s, No. 2s, Jumbos, and 
approximately 100 bushels of golden yams; that they agreed on 
f.o.b. unit prices of $4 for the No. 1s, $3.50 for the golden 
yams, and $2 for the others, less the cost of crates to be fur- 
nished by respondent; and that Keller said he would fly down to 
inspect the potatoes. Bardin further testified that on November 
10, Keller came to complainant’s plant and saw the load being 
packed for respondent; that Keller accepted the first load on 
arrival and expressed satisfaction with the potatoes but said the 
trade did not like the golden yams; that a load of No. 1s and 2s 
was shipped at respondent’s request and he was satisfied with 
them; and that a third load consisting of No. 1s and 25 bushels 
of Jumbos was shipped at respondent’s request. 


Clark Keller, a producer dealer of Cullman, Alabama, testified 
that on or about November 10, 1960, he visted James Bardin and 
was authorized to act as broker in the disposition of complain- 
ant’s sweet potatoes at 10 cents per package brokerage. He 
further testified that on returning home he telephoned Jack 
Keller and told him of the potatoes complainant had for sale; 
and that by telephone he negotiated the sale by complainant to 
respondent of two loads of U.S. No. 1 kiln dried Porto Rican 
sweet potatoes in James crates at $3.75 per crate, f.o.b. shipping 
point, less the cost of the crates. Clark Keller also testified that 
Jack Keller arrived at complainant’s plant late on November 18, 
at which time the truck to be shipped to respondent was par- 
tially loaded, and he stayed about one hour; and that he (Clark 
Keller) saw the loading of the truck with Porto Ricans, and some 
Gold Rush and Nemagolds. The testimony of Jack Keller is sub- 
stantially the same as that of Clark Keller. According to their 
testimony, they are not related but have known each other 
through business relations for the past two years. 


Respondent submitted in evidence a telegram sent by James 
Bardin on December 5, which states in effect that the original 
agreed price of $3.75 per crate for the U.S. No. 1s was changed 
to $4 during the visit of Jack Keller on November 18. This 
seems to be inconsistent with Bardin’s deposition testimony. Jack 
Keller denied that there was any discussion as to such higher 
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price. Furthermore, Bardin stated in his letter to respondent 
dated December 12, 1960: 


“We know that the only load that there could be any ques- 
tion on was the 1st load whether it should be or was 
$3.75 or $4.00 on the U.S. #1’s where there was 300 bu. 
of Bardin Spec #1s. So we are voluntarily giving you 
25¢ per bushel adjustment on this 300 lot.” 


Although Clark Keller did not issue a broker’s memorandum 
or otherwise confirm the sale in writing, it is concluded that on 
or about November 10, 1960, Clark Keller negotiated a contract 
for the sale by complainant to respondent of two truckloads of 
U.S. No. 1 kiln dried Porto Rican sweet potatoes at $3.75 per 
James crate, f.o.b. Wilson, North Carolina, less the cost of the 
crates. 


Complainant contends that the first load shipped to respondent 
consisted of 300 crates of U.S. No. 1 Porto Rican sweet potatoes, in- 
cluding 44 crates of a new copper skin type of Porto Rican, 140 
crates of U.S. No. 1 “Golden,” 84 crates of U. S. No. 2 and 29 
crates of Jumbos, as set forth in its invoice. However, this con- 
tention is at variance with complainant’s loading manifest, a copy 
of which was submitted by respondent, wherein it is stated that 
the load consisted of 330 Bardin Special (U.S. No. 1 Porto 
Rican), 110 Golden, 84 No. 2 and 31 Jumbos. Jack Keller testi- 
fied that the load on arrival consisted of 250 crates of U.S. No. 
1, 44 crates of “Gold Rush,” 79 crates of U.S. No. 2, 31 crates 
of Jumbos, and 146 crates of “Goldens.” This testimony is sup- 
ported by respondent’s invoice dated November 23, 1960, which 
was sent to Chicago Produce Distributors to whom respondent 
resold the load for delivered unit prices of $4.75, $3, $3, $4 and 
$3.50, respectively, or a total of $2,204.50. In view of the uncer- 
tainty created by complainant’s invoice and manifest, it is con- 
cluded that the contents were as stated by respondent. 


At the oral hearing, Jack Keller admitted that during his visit 
to complainant’s packing house on November 18, Bardin told him 
the load being packed for respondent contained 146 Goldens and 
44 Gold Rush. However, Keller denied buying the Gold Rush or 
Goldens, and testified that Bardin said as to the Goldens, ‘See 
what you can do with them.” This is also the substance of Jack 
Keller’s letter to respondent dated December 6, 1960. It is noted 
that Jack Keller and the broker sometimes refer to the Goldens 
as Nuggets and Nemagolds. It is complainant’s position that the 
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so-called Gold Rush potatoes were properly includable with the 
U.S. No. 1 Porto Rican potatoes. In his letter to respondent dated 
December 8, Bardin states that he informed Jack Keller of this 
fact and also that the Goldens were $3.50, delivered Chicago. 


It is unlikely that the parties would agree to shipment of 44 
crates of Gold Rush without there being either a sale or consign- 
ment. Respondent made no complaint concerning the U.S. No. 2 
and Jumbos in this load which indicates that respondent knew of 
their presence and had agreed to buy them. Accordingly, it is 
concluded that the original contract for the first load was modi- 
fied to include the sale of 44 crates of Gold Rush at $3.75 per 
crate, 110 crates of U.S. No. 2 and Jumbos at $2 per crate, and 
the consignment of 146 crates of Goldens. 


Respondent has paid complainant $1,465.50, being complain- 
ant’s invoice prices for 250 crates of U.S. No. 1, the No. 2 and 
Jumbos, and f.o.b. prices of $2.75 per crate for the Goldens 
and $3.25 per crate for the Gold Rush, less the cost of 550 crates. 
While respondent did not explain the so-called f.o.b. prices of 
$2.75 per crate for the Goldens, it apparently consists of the 
unit sales price realized by respondent of $3.50, less the freight 
of 50 cents paid by respondent and 25 cents for handling. This 
figure is accepted as representing the amount due complainant 
per crate for the 146 crates, or a total of $401.50. In addition, 
respondent owes complainant $1,102.50 for the 294 crates of 
U.S. No. 1s, $158 for the 79 crates of No. 2s, and $62 for the 
31 crates of Jumbos, or a total of $1,724. Deducting the cost of 
crates of $236.50, leaves $1,487.50. Subtracting the sum paid by 
respondent leaves a balance due complainant of $22. 


There is no dispute that the second load shipped by complain- 
ant contained 208 crates of U.S. No. 1 and 236 boxes of U.S. No. 
2 swect potatoes. Complainant contends that it was necessary to 
ship a mixed load because of a breakdown in its packing ma- 
chinery. It is disputed whether respondent was advised of this 
fact before or after the truck arrived at Chicago and also 
whether Bardin agreed to have respondent handle the U.S. No. 
2s on a consignment basis. It is concluded that Bardin authorized 
respondent to handle the U.S. 2s on consignment. 


Respondent next contends that both lots of potatoes contained 
green or partially kiln dried potatoes which resulted in abnormal 
deterioration and, therefore, it is only liable for the net proceeds 
of $351.54 realized from the sale of the U.S. No. 2s and further 
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it is entitled to a deduction of $95, the allowance granted to the 
purchaser of the U.S. No. 1s. Jack Keller testified that the U.S. 
No. 1s were sold to Victory Potato Co., Chicago, Illinois, for 
$4.75 per crate and the allowance was granted for 20 crates 
dumped because of decay. Respondent’s invoices are dated No- 
vember 21, 1960. While complainant contends that the potatoes 
were kiln dried, in our opinion, the evidence submitted by re- 
spondent is convincing that some of the potatoes were green or 
partially kiln dried and that the resulting decay was abnormal. 
It is concluded that the amount due complainant on this load is 
$947.10, being the contract price of the 208 crates at $3.75 per 
crate and the net proceeds of $351.54, less the allowance of $95 
and the cost of 208 empty crates of $89.44. Respondent paid 
$1,042.10 on this load, an excess of $95. 


The third load shipped consisted of 515 crates of U.S. No. 1 
potatoes and 25 crates of Jumbos. Respohdent admitted that it 
ordered this load and that the agreed price of the U.S. No. 1s 
was $4. While Jack Keller denied at the hearing that he agreed 
to purchase the 25 boxes of Jumbos, he appeared uncertain on 
this point. It is also noted that respondent did not specifically 
deny buying the Jumbos in its answer or in the correspondence 
between the parties. It is concluded, therefore, that the terms 
of the contract as to this load are as claimed by complainant. 


Respondent’s principal contention here is that the potatoes 
were not all kiln dried and the resulting deterioration was ab- 
normal. Respondent’s evidence establishes that on or about No- 
vember 23, 1960, it sold 315 crates of U.S. No. 1s to Chicago 
Produce Distributors at $5 per crate, delivered Chicago, and 25 
crates of U.S. No. 1s to Central Produce, but the customers re- 
fused them because of decay and that 338 boxes of the 340 were 
resold for net proceeds of $1,354.35. It was further shown that 
150 boxes of U.S. No. 1s and the 25 boxes of Jumbos were sold 
to M. Kramer & Sons of Chicago for $5 and $3 per crate, re- 
spectively, delivered Chicago, but on or about November 25, this 
customer was granted an allowance of $35 for 7 crates of U.S. 
No. 1s lost in repacking due to decay. Twenty-seven boxes are 
not accounted for. Maurice Wilensky of Chicago Produce Dis- 
tributors testified that the potatoes received by his firm were not 
fully cured which fact was concurred in by Bardin during his 
visit on November 25 and that Bardin authorized respondent to 
grant necessary allowances to the purchasers. This evidence is 
sufficient to establish that there was a breach of the contract by 
complainant. 
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Since respondent accepted the 540 crates of sweet potatoes, it 
is liable for the contract price of the potatoes of $2,110, plus the 
truck advance of $100, less the cost of empty crates of $232.20, 
or a net invoice price of $1,977.80. Respondent, in turn, is en- 
titled to offset from this figure the loss, if any, resulting from 
the breach of warranty by complainant. The proper measure of 
damages is the difference between the market value of the prod- 
uce delivered and the value of produce meeting contract require- 
ments. On the 338 crates of U.S. No. 1s, respondent sustained 
damages of $335.65, being the difference between the net pro- 
ceeds of $1,354.85 and the market value of U.S. No. 1 sweet 
potatoes at Chicago on or about November 23, 1960, of $5 per 
crate, or $1,690. In addition, respondent sustained a loss of $35 
on 7 other crates of U.S. No. 1s, making a total loss of $370.65. 
The difference between this figure and the net invoice price is 
$1,607.15. Respondent has paid $1,597.98, leaving a balance due 
complainant of $9.17. 


To summarize, respondent owes complainant a total of $31.17 
on the first and third loads and complainant owes respondent $95 
on the second load. In addition, complainant admits liability to 
respondent for the freight charges of $144.50 paid by respondent 
as set forth in Finding of Fact No. 13. Therefore, the net sum 
due respondent is $208.33. The failure of complainant to pay to 
respondent this amount is in violation of section 2 of the act. 
Reparation shall be awarded respondent in that amount with in- 
terest. 


ORDER 


The complaint is hereby dismissed. 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $208.33, with interest thereon 
at the rate of 5 percent per annum from January 1, 1961, until 
paid. 


The facts shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 8259) 


NORTON & MCELROY PRODUCE, INC. v. S. ALBERTSON COMPANY, 
INc. PACA Docket No. 8764. Decided March 18, 1963. 


Breach of Contract—Setoff—Dismissal 


It is concluded that the lettuce shipped by complainant to respondent failed to 
meet the specifications of the contract, that the lettuce delivered to re- 
spondent was worthless, and that there is nothing due complainant from 
respondent in connection with this shipment. The complaint is dismissed. 


Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Mr. Alan L. Lewis, 
of Boston, Massachusetts, for respondent. Mr. James A. O’Donnell, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In the fermal complaint filed April 23, 1962, it is alleged 
that complainant sold to respondent a carload of lettuce, having 
field frost injury, to be shipped from California to Boston, Mas- 
sachusetts; that respondent accepted the shipment by inspection 
and diversion of the car at Chicago to a destination other than 
Boston; and that respondent refused to pay the invoice price of 
$2,544, for which sum complainant sceks reparation. 


A copy of the Department’s report of investigation and a copy 
of the formal complaint were served upon respondent on May 
16, 1962. A copy of the report of investigation was served upon 
complainant’s representative on May 18, 1962. Respondent filed 
an answer on June 5, 1962, in which request was made for an 
oral hearing. 


Respondent avers that inspection at Chicago revealed extensive 
field frost damage, that immediate protest was made to com- 
plainant who instructed respondent to make the best disposition 
possible, and that after reasonable efforts were made by respond- 
ent to dispose of the lettuce at Chicago, Buffalo and New York 
City, the car was abandoned to the carrier. 


An oral hearing was held at Boston, Massachusetts, on Octo- 
ber 11, 1962, at which respondent was represented by counsel. 
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Two witnesses appeared and testified for respondent. Complain- 
ant was not represented at the hearing and no witnesses appeared 
to testify in its bekalf. The deposition testimony of two com- 
plainant witnesses was received in evidence. Both sides filed 


briefs. 
FINDINGS OF FACT 


1. Complainant, Norton & McElroy Produce, Inc., is a cor- 
poration whose address is Post Office Box 1027, Glendale, Ari- 


zona. 


2. Respondent, S. Albertson Company, Inc., is a corporation 
whose address is 470 Atlantic Avenue, Boston, Massachusetts. At 
the time of the transaction involved herein, respondent was 


licensed under the act. 


3. On or about January 19, 1962, in the course of interstate 
commerce, complainant sold to respondent one carload, SFRD 
2119, of Norton brand lettuce, consisting of 960 cartons, two- 
dozen size, at an agreed price of $2.50 per carton, plus $.15 per 
carton for vacuum cooling, or a total invoice price of $2,544, 
f.o.b. shipping point, Blythe, California. The contract between 
the parties was negotiated by a broker, Alfred P. Carpenter, of 
Phoenix, Arizona, who, at the time of sale, notified respondent 
of the presence of field frost injury on the wrapper leaves of the 
lettuce, with accompanying discoloration. The broker subse- 
quently prepared a confirmation of purchase memorandum in 
connection with this transaction, with copies thereof being mailed 
to the parties. No mention was made on the memorandum, how- 
ever, of the field frost damage affecting this shipment. Both 
parties received copies of the memorandum but neither made any 
written protest against the confirmation, or any part thereof. 


4, On or about January 19, 1962, complainant shipped car 
SFRD 2119 from Blythe, California to respondent at Boston, 
Massachusetts. Car SFRD 2119 arrived at Chicago, Illinois, at 
approximately 2.15 a.m. on January 25, 1962, and was there in- 
spected at 7 a.m. on that same morning by respondent’s agent, 
Leo Goldberg. Goldberg completed his inspection of the carload 
and then telephoned respondent advising that the load was heav- 
ily damaged by field frost. Respondent then complained of the 
heavy field frost damage in the lettuce to the broker, who, in 
turn, protested to complainant’s sales manager, Joe E. Best, and 
advised him that a Government inspection would be made of the 


produce. 
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5. Respondent applied for Federal inspection on car SFRD 
2119 on January 25, 1962. The inspection, made the following 
day certified the quality, condition and grade of the lettuce in 
the shipment as follows: 


“Quality: Clean, fairly well trimmed and with 32% 
hard, 49% firm and 17% fairly firm. Grade defects 
average 4%, including 2% soft heads, remainder defects 
being doubles. See ‘Condition.’ 


“Condition: Head Leaves: Practically all heads show 
damage by freezing, including grade defects shown 
above. Average 14 of 1% decay. 


“Grade: Meets quality requirements but fails to grade 
US. No. 1, 32% hard, 49% firm only account condi- 
tion.” 


6. On January 26, 1962, information and protest on the freezing 
damage found by Federal inspection of the lettuce was given by 
the broker to complainant’s sales manager, who instructed the 
broker to make the best disposition possible of the carload of 
lettuce and stated that complainant would be reasonable. This 
information was ‘conveyed to respondent by the broker. 


7. On January 27, 1962, being unable to resell the lettuce at 
Chicago, respondent diverted car SFRD 2119 to Buffalo, New 
York, where it arrived on January 29, 1962. It was again di- 
verted the same day to New York City, since respondent was 
unable to dispose of the lettuce to advantage at Buffalo. 


8. On January 29, 1962, respondent and the broker exchanged 
the following wires: 
Broker to respondent 


“RE RD 2119 NORTON OFFERS ONE DOLLAR PER 
CARTON ALLOWANCE.” 


Respondent to broker 


“RE 2119 WE DECLINE NORTON OFFER, AS PRE- 
VIOUSLY ADVISED YOU AND NORTON, CAR 
BEING HANDLED BASIS OUR WIRE DATE TO 
NORTON.” 


9. Also on January 29, 1962, the parties exchanged the fol- 
lowing wires: 
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Respondent to complainant 


“RE RD 2119 THIS IS TO CONFIRM OUR PREVI- 
OUS ADVICE TO YOU THROUGH AL CARPENTER 
THAT WE ARE NOT ACCEPTING RD 2119 AS AP- 
PLYING ON OUR ORDER ACCOUNT BREACH OF 
CONTRACT. AS ADVISED BY YOUR AGENT CAR- 
PENTER WE STILL ATTEMPTING TO DISPOSE 
OF CAR TO BEST ADVANTAGE DIVERTING NEW 
YORK CITY FOR CAR TO BE HANDLED FOR 
YOUR ACCOUNT.” 


Complainant to respondent 


“RE YOUR WIRE TODAY 1:51 PM EST REGARD- 
ING RD 2119. WE WITHDRAWING OUR OFFER 
1.00 PER CARTON ALLOWANCE, WE DO NOT 
AUTHORIZE YOU PLACE CAR FOR OUR AC- 
COUNT. WE EXPECT PROMPT PAYMENT OUR 
INVOICE RD 2119.” 


10. On February 1, 1962, car SFRD 2119 was inspected at 
New York City by Standard Inspection Service. The certificate 
of this inspection described the commodity in pertinent part as 
follows: 


“Commodity: Practically all heads show heavy feathery 
peeling epidermis of outer and from 5 to 6 inner head 
leaves deep. Also all heads show light to mostly moder- 
ate to heavy yellowish brown discoloration of margins 
and portions of few outer leaves characteristic of field 
frost. Average 25 to 30% damage by Rust discolora- 
tion. Range 32 to 68% average 45% of heads have from 
1 to 3 outer and inner head leaves decayed.” 


11. On or about Fbruary 2, 1962, car SFRD 2119 was aban- 
doned to the carrier and respondent so notified complainant by 
day letter on February 2, 1962. 


12. The formal complaint was filed on April 23, 1962, which 
was within 9 months after accrual of the alleged cause of action. 
CONCLUSIONS 


The contract for the purchase and sale of the carload of lettuce 
involved herein was negotiated over long distance telephone on 
January 19, 1962, by a broker, Al Carpenter, who was then in 








292 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 22 A.D. 288 


his office at Glendale, Arizona, and was talking at the same time 
with complainant’s Joe Best from Blythe, California, and re- 
spondent’s Murray Albertson from Boston, Massachusetts. At 
the conclusion of the telephone negotiations and on the same day, 
January 19, 1962, the broker issued a standard confirmation of 
purchase, copies of which were received by the parties, neither 
of whom made any objections to the terms of sale shown therein. 


The broker’s confirmation of purchase made no reference what- 
ever to the lettuce showing field frost injury, which condition, 
according to complainant, was described to respondent during 
the course of the telephone negotiations. It is respondent’s posi- 
tion that in the absence of any protest on the part of complain- 
ant, only the terms contained in the confirmation are controlling 
and binding upon the parties. We disagree with respondent’s 
position for the reason that the confirmation is not a written 
contract signed, or intended to be signed, by the parties. As its 
designation implies, it is a confirmation prepared by the broker 
of his understanding of the terms and conditions of the previous- 
ly consummated oral contract. And where the terms of a con- 
tract so made are in dispute, both written and oral evidence of 
the negotiations are material and relevant. Joseph Denumzio 
Fruit Company Vv. Associated Fruit Distributors of California et 
al., 79 F. Supp. 117, 127 (S.D. Cal. 1948). 


Complainant’s Joe Best, in his deposition, testified that in the 
course of the conversation with Carpenter on January 19, he dis- 
cussed the then-recent low temperatures that had prevailed in the 
Imperial Valley-Blythe area, and that he had told Carpenter that 
the car he (Best) was loading at that time (SFRD 2119) 
“showed frost injury on wrapper leaves and discoloration.” Best 
further testified that respondent was on another line with Car- 
penter at the time and that he (Best) heard Carpenter repeat to 
respondent on the other line what Best had just said about the let- 
tuce in car SFRD 2119 having field frost injury, and that all the 
lettuce in Blythe was so affected. This testimony of Best was 
corroborated by the deposition testimony of the broker, Al Car- 
penter. Respondent’s Murray Albertson admitted at the oral 
hearing that the broker, at the time of the negotiations on Jan- 
uary 19, told him that all shippers from the Yuma, El Centro and 
Blythe districts were selling lettuce on the basis of it contain- 
ing “normal frost injury.” Albertson testified at the oral hear- 
ing that this meant—to him—-that the lettuce would have no 
more than 25% frost injury at, destination. 
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It is clear, from the testimony of all three witnesses, that the 
question of frost damage generally was discussed in the course 
of their telephone conversation on January 19. It is also clear, 
from the testimony of Best, that the freezing injury of the lettuce 
in car SFRD 2119 was represented by Best as being restricted 
to the wrapper leaves. The evidence, however, tends to 
show that the damage to the lettuce in car SFRD 2119 
by freezing was more severe and extensive in scope at the time it 
was sold than was represented by Best. Respondent’s agent, Leo 
Goldberg, testifying on this point at the oral hearing, stated that 
he examined a number of cartons of lettuce in this car at Chicago 
on January 25 and that the lettuce was frozen to the heart and 
showed severe discoloration. Goldberg further testified that 
“there was no transit freezing visible in the car. The refrigera- 
tion equipment was in good order. The thermostat was set at 
thirty-four, and there is no doubt in my mind that this was field 
freezing.” 


The broker testified in his deposition that Best, upon receiv- 
ing word from the broker concerning the condition of the load 
at Chicago, told the broker to make the best disposition that he 
could of the load and that complainant would “be reasonable.” 
The broker testified that he then relayed this message from Best 
to respondent. Best, in his deposition, denies that he told the 
broker to dispose of the lettuce as best he could and that com- 
plainant would be reasonable. 


We are inclined to accept the broker’s testimony on this point 
over that of Best, however, since the broker was a disinterested 
party. In addition, on January 29, complainant offered respondent 
an allowance of $1 per carton, which action is more consistent 
with the broker’s testimony than with Best’s. In any event, the 
matter is of small importance to our decision, for if we interpret 
(as we do) the statement as meaning that complainant intended 
granting respondent a price adjustment based on the complaints 
made by respondent, then respondent’s refusal of the allowance 
and the subsequent withdrawal of its offer by complainant ren- 
ders the issue moot. Consistent with this reasoning, we must re- 
ject respondent’s position that Best’s statement amounted to 
permission from complainant to sell this shipment of lettuce on 
consignment for complainant’s account. If respondent had any 
doubts as to the meaning of Best’s statement to the broker, then 
complainant’s telegram of January 29 to respondent should have 
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removed this doubt when it said: “... WE DO NOT AUTHOR- 
IZE YOU PLACE CAR FOR OUR ACCOUNT.” Upon all the 
evidence, therefore, we conclude that all the rights and liabilities 
of both of the parties must be determined under the agreement 
made on January 19, 1962, since this agreement was not re- 
scinded or amended by the parties. 


As we have stated earlier in these conclusions, this carload of 
lettuce was represented by complainant’s Joe Best to have frost 
injury only in the wrapper leaves. Judging from the condition 
of the lettuce at Chicago on January 25 and 26, as revealed by 
the testimony of Goldberg and the results of the Federal inspec- 
tion, the freezing damage far exceeded that described by Best, 
with the freezing damage having been sustained prior to loading 
and having no connection with conditions within the car during 
transit. As further evidence of the extensive freezing damage 
present in the lettuce, which rendered it practically worthless 
on the market, we have in the record a detailed account of re- 
spondent’s unsuccessful efforts to dispose of the lettuce at Chi- 
cago, Buffalo, and New York.City. In the light of this evidence, 
we conclude that the lettuce actually shipped to respondent by 
complainant did. not correspond to the description of the let- 
tuce given by Best, in breach of the contract between the parties. 
The measure of damages for breach of contract, where the re- 
ceiver, as here, has accepted the goods, is the difference between 
the value of the goods actually delivered, at the time and place 
of delivery to the buyer, and the value the goods would have had 
at that time had they met the specifications of the contract. 
Corte & Sons v. Lerner & Son, 14 A.D. 320. In the absence of 
other evidence as to the value of lettuce meeting contract require- 
ments, we may assume that it is worth at least the f.o.b. contract 
price, while the value of the lettuce actually delivered may be 
evidenced by a prompt and proper resale. Corte & Sons V. 
Lerner & Son (supra). Since the efforts of respondent to resell 
the lettuce in car SFRD 2119 were unsuccessful, and since ‘this 
seems to have been through no fault attributable to respondent, 
we conclude that the lettuce delivered to respondent was worth- 
less. Respondent’s damages are thus equal to its contract liability, 
so that nothing is due complainant in connection with this ship- 
ment. Accordingly, the complaint should be dismissed. 


ORDER 
The complaint is dismissed. 
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The facts shall be published and copies of this order served 
upon the parties. 


(No. 8260) 


EPPERSON & SYMONS, INC. v. MILGRAM FooD STORES, INC. PACA 
Docket No. 8835. Decided March 20, 1963. 


Acceptance—Liability 


Respondent accepted the shipment and, since respondent failed to establish 
any damages arising from the alleged breach of the contract on the part 
of complainant, respondent is liable for the contract price. 


Complainant pro se. Tucker, Charno, Willens and Jouras, of Kansas City, 
Missouri, for respondent, Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
ral Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on April 16, 1962. The formal 
complaint was filed on July 31, 1962. Complainant requests an 
award of reparation in the sum of $546.10, which is alleged to 
be the amount due complainant in connection with the sale to 
respondent of a truckload of frozen berries on or about October 
3, 1961. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on August 27, 1962. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on August 23, 1962. Respondent 
filed an answer to the formal complaint on September 17, 1962, 
generally denying liability to complainant on account of this 
transaction. 


Although the amount in dispute exceeds $500, oral hearing was 
waived and the evidence was submitted under the shortened 
procedure provided in section 47.20 of the rules of practice (7 
CFR 47.20). Pursuant to this procedure, complainant filed an 
opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. 
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FINDINGS OF FACT 


1. Complainant, Epperson & Symons, Inc., is a corporation 
whose address is Post Office Box 95, Sumner, Washington. 


2. Respondent, Milgram Food Stores, Inc., is a corporation 
whose address is 401 East 22nd Street, Kansas City, Missouri. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On October 3, 1961, in the course of interstate commerce, 
complainant, acting through a broker, The Virgil Dunn Com- 
pany, of Kansas City, Missouri, and an associate broker, Pacific 
National Foods, Inc., of Seattle, Washington, sold to respondent 
individually quick frozen berries, Miss Muffet brand, U.S. Grade 
A, contained in polyethelene bags, in the quantities, of the varie- 
ties, and at the prices set forth below, f.o.b. Port of Tacoma 
Cold Storage, Tacoma, Washington: 


No. No. Bags Price per 

Cartons inCarton Product Dozen Bags Extention 
50 12/1%# Blackberries $3.80 $190.00 
50 a Blueberries 4.90 245.00 
50 = Gooseberries 8.25 162.50 
30 = Boysenberries 5.50 165.00 





$762.50 


4. Under the terms of the contract it was agreed that the 
sale was made on a spot basis, with no storage charged prior 
to shipment; that shipment was to be made to respondent via 
Jenkins’ truck during the week of October 2, 1961, care of Em- 
pire Cold Storage & Ice Company, Kansas City, Missouri, with 
freight collect; and that payment was to be net cash against the 
invoice. 


5. On October 5, 1961, acting pursuant to the contract be- 
tween the parties, complainant shipped by Jenkins’ truck from 
Tacoma, Washington, to respondent in Kansas City, Missouri, 
in care of the Empire Cold Storage & Ice Company at Kansas 
City, 50 cartons of blackberries, 39 cartons of blueberries, and 
30 cartons of boysenberries, all meeting contract specifications. 
The berries were accepted by respondent on arrival at destina- 
tion. 

6. On Novmber 21, 1961, respondent placed 46 cartons of 
the blackberries, 33 cartons of the blueberries, and 25 cartons 
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of the boysenberries mentioned in Finding of Fact 5 in the name 
of Pacific National Foods, Inc., in the Empire Cold Storage & 
Ice Company, Kansas City, Missouri. Thereafter, on November 
28, 1961, respondent tendered to complainant a check in the 
amount of $72.10, as payment at contract rates for 4 cartons of 
blackberries, 6 cartons of blueberries, and 5 cartons of boysen- 
berries, which were retained by respondent and were not placed 
under the name of Pacific National Foods, Inc., at Empire Cold 
Storage & Ice Company. Complainant refused the tender and 
returned the check to respondent. 


7. No payment has been made by respondent to complainant 
on account of this transaction. 


8. An informal complaint was filed on April 16, 1962, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue confronting us in this proceeding is this: did 
respondent accept the truckload of berries involved herein, as 
is alleged in the formal complaint, or were the berries rejected 
by respondent, as is alleged in the answer? Before resolving the 
question, we shall briefly summarize the evidence relating to 
this issue. 


It is undisputed that the shipment was made by complainant 
on October 5, 1961, billed out to respondent in care of the Em- 
pire Cold Storage & Ice Company, Kansas City, Missouri. There 
is no evidence offered by either party to establish the date upon 
which the shipment arrived at Kansas City but respondent, in a 
letter to the Department dated June 4, 1962, signed by its buyer, 
S. N. Salvay, and included as a part of the Department’s report 
of investigation, states that the berries did arrive at Empire Cold 
Storage & Ice Company and were there unloaded. Salvay in his 
letter also states that “No report of defrosting, abuse, or other 
damage was reported to us as is the custom when evidence of 
such conditions are noted on the arrival of a shipment.” Follow- 
ing the receipt of the berries at the Empire Cold Storage & Ice 
Company, respondent, as revealed in the exhibits comprising 
the report of investigation, had some of the cartons of berries 
taken to its retail outlets on some undisclosed date or dates, 
where the cartons were opened and some of the bags put on dis- 
play for sale at two of respondent’s stores. Respondent asserts 
(Exhibit No. 5, report of investigation) that customer reaction 
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to the berries was “pronouncedly negative” due to the fact that 
the polyethelene bags were too small to accommodate the number 
of berries that were placed in each, and that the carton into 
which each of the 12 polyethelene bags had been packed was 
also too small for this purpose, all of which resulted in a crush- 
ing of the berries, causing the juice to run and adhere to the 
inside of the polyethelene bags, with the total effect of making 
the individual package unsightly and—as a consequence—un- 
salable. Respondent submits, as a part of the answering state- 
ment, the affidavit of Virgil Dunn, of The Virgil Dunn Company, 
both as corroborating evidence of the condition of the pack upon 
arrival at respondent’s stores and as evidence that Salvay, re- 
spondent’s buyer, rejected the berries to Dunn as complainant’s 
agent. Specifically, Dunn stated in his affidavit, in relevant part, 
that: 


“. .. Shortly after some of the original cartons were 
ordered out to a few of the Milgram stores, I was 
called by Mr. Salvay and advised that the shipment was 
unsatisfactory. I inspected samples of the shipment both 
in the stores and in the warehouse. .. . There was 
frozen juice inside the packages which had adhered to 
the bags and gave them an unsightly appearance. Mr. 
Salvay also objected to the fact that the berries were too 
tightly packed and I concurred. . . . In addition, the 
packages were apparently jammed into the cartons in 
which they were shipped and were lumpy and frozen 
into varied shapes... 
“Mr. Salvay advised me that Milgram Food Stores, Inc. 
would regretfully have to reject the shipment and I con- 
curred in his view and so advised Pacific National 
Foods, Inc. immediately by letter... .” 
In the regulations promulgated pursuant to the act, 7 CFR 
46.2(cc), the following relevant language is found: 
“ ‘Acceptance’ means: 
“(1) Any act by the consignee signifying acceptance of 
the shipment, including diversion or unloading; 
(2) Any act by the consignee which is inconsistent 
with the consignor’s ownership, .. . 
“(3) Failure of the consignee to give notice of re- 
jection to the consignor within a reasonable time as de- 
fined in paragraph (bb) of this section .. .” 
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Paragraph (bb) defines “reasonable time” for frozen fruits and 
vegetables, with respect to truck shipments, not to exceed 12 
hours after the receiver or a responsible representative is given 
notice of arrival and the produce is made accessible for inspec- 
tion. 


As we have stated earlier in these conclusions, we do not know 
the time of arrival of the berries at Kansas City. This fact is 
unimportant, however, since respondent does not contend that 
any effort to reject was made within 12 hours after receiving 
notice of the arrival of the berries at Empire Cold Storage & 
Ice Company. On the contrary, respondent argues that its pur- 
ported rejection, which was made after some of the berries were 
opened and displayed at its stores and which was apparently some 
days after the shipment arrived in Kansas City, was timely in 
view of the custom of the trade and the circumstances of this 


transaction. 


We think that respondent’s position is untenable. The regula- 
tions are clear and explicit with respect to the action to be taken 
by a buyer in order to accomplish the rejection of a truckload 
of frozen fruits and/or vegetables. Respondent not only failed 
to take the required action leading to rejection, but took other 
action—unloading the shipment and retaining it for a matter 
of some weeks before complaining—which was more compatible, 
under the cited regulations, with acceptance. On the evidence 
before us, therefore, we are of the opinion that respondent ac- 
cepted the shipment and it is so concluded. 


Having accepted the berries, respondent became liable to com- 
plainant for the purchase price thereof, less any provable dam- 
ages caused by complainant’s breach of warranty. United Pack- 
ing Co. Vv. Connecticut Celery Co., 16 A.D. 810; Piazza Company 
v. J. Bere Fruit Company et al., 13 A.D. 400. The burden of 
proving, by a preponderance of the evidence, the warranty and 
the breach thereof, as well as the damage stemming from such 
breach, rests upon the moving party, respondent here. O’Donnell 
Fruit Company of Pittsburgh v. Mathew Mercurio, 18 A.D. 1173. 


Respondent alleges that an implied warranty of suitability for 
a particular purpose arose in its favor in connection with this 
transaction, in that the berries involved herein were to have 
been suitably packaged and frozen so as to be merchantable in 
respondent’s retail stores. Respondent alleges that the berries 
were not so packaged and frozen, with the result that customer 
reaction was negative, all in breach of the warranty. 
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Assuming, without deciding, that the warranty in question 
arose in respondent’s favor and was subsequently breached by 
complainant, as averred by respondent, there would still remain 
for decision the question of damages. The general measure of 
damages for breach of warranty is the difference between the 
value of the goods actually delivered, at the time and place of 
delivery to the buyer, and the value the goods would have had 
at that time if they had met the specifications and warranties of 
the contract. United Packing Co. v. Connecticut Celery Co. 
(supra). Neither of these values has been established by re- 
spondent, so that we are unable to compute the amount of dam- 
ages sustained by respondent, even if it were found that the 
warranty and a breach had been proved against complainant. 
Accordingly, respondent’s allegation with respect to the alleged 
breach of warranty by complainant can be given no consideration 
in this proceeding, in view of respondent’s failure to establish its 
damages arising out of the alleged breach. This leaves the f.o.b. 
purchase price of $546.10 due and owing complainant, with re- 
spondent’s failure to pay this sum being in violation of section 2 
of the act. Accordingly, reparation of $546.10 should be awarded 
to complainant, as reparation, with interest. 


Complainant has also asked that this award of reparation in- 
clude, in addition to the f.o.b. purchase price of the berries, cer- 
tain specified storage charges presumably owed to Empire Cold 
Storage. Complainant has failed to show that it has paid out any 
monies on account of the storage of these berries, and has like- 
wise failed to show that, under the circumstances of this case, it 
is liable for any such charges. Accordingly, the request is denied. 


While it is obvious from the evidence herein that complainant 
failed to ship to respondent the total quantity of blueberries re- 
quired by the terms of the contract between the parties, and has 
failed also to ship any of the gooseberries, as provided in that 
contract, the parties have not made these facts an issue in this 
proceeding and we have given them no consideration in this 
order. 

ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $546.10, with interest thereon 
at the rate of 5 percent per annum from November 1, 1961, until 


paid. 
The fact and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 8261) 


W. F. EDWARDS & SONS v. H. JACOBS POTATO COMPANY. PACA 
Docket No. 8799. Decided March 26, 1963. 


Rejection Without Reasou.able Cause—Damages 
Respondent’s repudiation of the contract amounted to a rejection without 
reasonable cause in violation of the act, and complainant is awarded 
damages. 


Complainant pro se. Mr. Alexander J. Chase, of Riverhead, New York, for 
respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed on June 25, 1962, complainant 
is seeking reparation against respondent in the amount of $350, 
which is alleged to be the damages suffered by complainant as 
the result of respondent’s refusal to accept two carloads of seed 
potatoes purchased from complainant in November 1961 for fu- 
ture delivery. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on July 12, 
1962. A copy of the report of investigation was served upon com- 
plainant on the same date. Respondent filed an answer on July 
27, 1962, denying that he entered into a contract for the purchase 
of the potatoes in question and denying liability to complainant 
for any amount. 


The amount involved herein is less than $500 and the issues 
are, therefore, determined in accordance with the shortened 
method of procedure provided for in section 47.20 of the rules of 
practice. Pursuant to such procedure complainant filed an open- 
ing statement, respondent filed an answering statement, and com- 
plainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Daniel J. Ed- 
wards, Ralph R. Edwards, Keith R. Edwards, and William F. 
Edwards, Jr., doing business as W. F. Edwards & Sons, whose 
address is Island Falls, Maine. 
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2. Respondent is an individual, Henry G. Jacobs, doing busi- 
ness as H. Jacobs Potato Company, whose address is Wickham 
Avenue, Mattituck, New York. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On or about November 1, 1961, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
two carloads of U.S. No. 1, Maine Certified Katahdin seed pota- 
toes, each car to contain 500 new tagged, 100-pound sacks, at 
$1.35 per sack, for a total invoice price of $1,350, f.o.b. Presque 
Isle, Maine, with the grade guaranteed to destination. The con- 
tract provided for shipment during March 1962, at the buyer’s 
option. It was understood and agreed that respondent was to 
make a deposit of $200 per car. 


4. The contract was negotiated by a broker, James B. Stout, 
of Stout Brothers, New York, New York, who issued a produce 
broker’s confirmation of sale on November 1, 1961, setting forth 
the terms of the contract. A copy of the confirmation was mailed 
to both parties. The broker also mailed to the parties a “Sales 
Agreement” with the request that the agreement be signed and 


returned and that the respondent attach thereto the $400 deposit 
for the two cars of potatoes purchased. The confirmation of sale 
was received by the parties, and no complaint was made by either 
party concerning the terms set forth therein. 


5. Respondent received the sales agreement, but did not sign 
and return it to the broker. Neither did respondent send the 
broker the $400 deposit on the two cars. By letters addressed 
to respondent and dated November 9, November 20, November 
28, December 7, and December 21, 1961, the broker requested 
respondent to sign and return the sales agreement, together with 
a deposit of $400. Respondent made no reply to these letters. 


6. On January 3, 1962, the broker received from respondent 
the confirmation of sale and the unsigned sales agreement with a 
notation that respondent could not go through with these purchases 
as money was tight and his growers were holding back. By letter 
dated the same day, January 3, 1962, the broker returned the 
documents and advised respondent as follows: “We cannot and 
will not cancel these sales made two months ago. Unless the de- 
posits and signed Sales Agreements are received from you by 
Jan. 8th this matter will be placed in the hands of the PACA 
for further action.” Respondent made no reply to this or subse- 
quent letters. 
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7. During March 1962, according to Federal Market News 
Reports, the average carload market value of U.S. No. 1 Maine 
Certified Katahdin seed potatoes at Presque Isle, Maine, was 
$1.21 per 100-pound sack. 


8. The formal complaint was filed on June 25, 1962, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


The principal question to be determined in this proceeding is 
whether respondent, on or about November 1, 1961, entered into 
a contract through Stout Brothers, New York, as brokers, for 
the purchase of two carloads of seed potatoes from complainant. 


Complainant has submitted in evidence the broker’s confirma- 
tion of sale, which has a printed notation thereon to the effect 
that, “If this information is not correct, advise immediately, 
otherwise this contract is binding.” In addition, complainant has 
submitted copies of the broker’s letters to respondent on five 
separate occasions from November 9, 1961 to December 21, 1961, 
urging respondent to sign the sales agreement and return it to 
the broker with the deposit of $400 on the two cars. Apparently, 
respondent ignored all of these letters and requests until early 
in January 1962, when respondent finally did return not only the 
sales agreement, which he had not signed, but also the confirma- 
tion, stating that he could not go through with the contract. Com- 
plainant has also submitted in evidence the affidavit of James B. 
Stout, of Stout Brothers, New York, who negotiated the contract, 
in which he states that on November 1, 1961, respondent tele- 
phoned the broker and inquired if he could book some orders for 
seed potatoes on the price basis stated in the broker’s letter of 
October 25, 1961, offering seed potatoes for sale. Stout stated 
that he personally called respondent back and advised him that 
the broker could supply a few cars on that price basis, and that 
respondent thereupon instructed the broker to purchase seven 
cars of seed potatoes for him at the prices specified in the letter 
of October 25. Stout stated that he followed the usual trade rules 
and practices by calling various shippers and placing the orders 
within the next day or two, and confirming them to respondent, 
both by telephone and by written confirmation, and that orders 
for two of the seven cars were placed with complainant, on the 
terms listed in detail in the broker’s written confirmation dated 
November 1 and mailed to the parties November 2, 1961. The 
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broker stated in his affidavit that the orders were instigated by 
the actions and instructions of respondent and that respondent 
was clearly advised, both orally and in writing, what had been 
done in his behalf. 


In his answer, respondent denies the existence of the contract 
and states in his answering statement that the facts relating to 
the transaction show that a sale was not consummated, that the 
parties did not by their actions demonstrate that a binding agree- 
ment had been made, and that complainant by its actions indi- 
cated that it did not rely upon the contract. In support of his 
position, respondent relies upon the fact that he did not sign 
the written sales agreement and that he did not make the deposit 
required by such agreement. 


In view of the broker’s sworn statement, and of the corrobo- 
rating documentary evidence submitted by complainant, it is our 
conclusion that respondent agreed to purchase the two carloads 
of seed potatoes from complainant on the terms set forth in the 
confirmation of sale prepared’ and mailed to the parties by the 
broker on or about November 1 or 2, 1961. 


Respondent’s reliance upon his failure to sign the sales agree- 
ment and to make the $200 per car deposit to show that he did 
not enter into the contract of purchase and sale leaves him with 
an unmeritorious defense. In the case of Maine Potato Growers 
v. Orrell Produce Co. et al., 14 A.D. 399, where the facts were 
similar to those before us in this case, this same argument was 
advanced as a defense. We held in the Orrell case that such argu- 
ment had no merit. We are of the same opinion regarding the 
argument in this case. See also Charles R. Allen, Inc. v. E. E. 
Willard, 15 A.D. 388. Moreover, respondent’s failure to pay the 
deposit was a breach of an existing contract rather than a condi- 
tion precedent to the making of a contract. 


The evidence shows that complainant was not advised or in- 
formed until January 3, 1962, that respondent was repudiating 
the contract. The broker, by letter the same day, gave respondent 
additional time, to January 8, in which to reconsider the matter 
and perform under the contract. When respondent took no fur- 
ther action in the matter, it is our opinion, and we so conclude, 
that the repudiation and breach of contract was fixed as of that 
date. 


Complainant states in its opening statement that on December 
19, 1961, not having received the advance deposits, it resold 
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two carloads of seed potatoes for a total price of $1,000, or $350 
less than the contract price to respondent. Complainant seeks 
the latter amount as damages resulting from respondent’s breach. 
However, this is not the proper basis for computing complain- 
ant’s damage in this case. Section 64(3) of the Uniform Sales 
Act, which is in effect in both Maine and New York State, pro- 
vides that where there is an available market for the goods in 
question, the measure of damages, in the absence of special cir- 
cumstances showing proximate damage of a greater amount, 
is the difference between the contract price and the market or 
current price at the time or times when the goods ought to have 
been accepted. 


Complainant’s damage as a result of respondent’s refusal to 
accept the two carloads of potatoes involved herein is the dif- 
ference between the contract price of $1,350 and the market 
value of the potatoes during the month of March 1962, when re- 
spondent was supposed to give shipping instructions and accept 
delivery. According to Federal Market News Reports, carload 
shipments of U.S. No. 1 Maine Certified Katahdin seed potatoes 
at Presque Isle, Maine, had an average market value of $1.21 
per 100-pound sack during that month. This would indicate a 
total market value for the 1,000 sacks in question during the 
month of March of $1,210. Deducting the latter amount from 
the contract price of $1,350 shows complainant’s damage to be 
$140. 


Respondent’s repudiation of the contract amounted to a rejec- 
tion without reasonable cause in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$140, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $140, with interest 
thereon at the rate of 5 percent per annum from May 1, 1962, 
until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 
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(No. 8262) 


POTATO DISTRIBUTORS, LTD. v. GROWERS FRUIT DISTRIBUTORS. 
PACA Docket No. 8510. Decided March 26, 1963. 


Rejection With Reasonable Cause—Dismissal 


Since complainant failed to deliver blueberries which conformed to the terms 
of the contract, respondent’s rejection was not without reasonable cause 
and the complaint is dismissed. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. LeRoy W. Gud- 
geon, of Chicago, Illinois, for respondent. Mr. Edward A. Slater, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on October 3, 1960. The formal 
complaint was filed on June 30, 1961. Complainant requests an 
award of reparation in the amount of $19,910.88, which is al- 
leged to be the damages suffered by complainant because of re- 
spondent’s unlawful rejection of nine cars of blueberries, pur- 
chased on August 11, 1960. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on August 3, 1961. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on the same date. Respondent filed 
an answer to the complaint on August 23, 1961, denying liability 
to complainant. 


An oral hearing was held in Chicago, Illinois, on April 16 and 
17, 1962. Each party was represented by counsel. Six witnesses 
appeared and testified for complainant, and the depositions of 
two witnesses were received in evidence on its behalf. Four 
witnesses appeared and testified for respondent. One of the wit- 
nesses was called by both parties. Briefs were filed by both par- 
ties, and complainant filed two supplemental briefs. 


FINDINGS OF FACT 


1. Complainant, Potato Distributors, Ltd., is a corporation 
whose address is 88 East St. Paul Street, Montreal, Canada. 
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2. Respondent is a partnership composed of John Sotirakopu- 
los and Christ Sotirakopulos, doing business as Growers Fruit 
Distributors, whose address is 844 West Randolph Street, Chi- 
cago, Illinois. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. Onor about August 11, 1960, in the course of interstate and 
foreign commerce, complainant and respondent, acting through 
Victor D. Bendel Co. as broker, entered into a contract for the 
purchase by respondent and the sale by complainant of 10 car- 
loads of frozen wild Canadian blueberries, at a price of $4.50 
per lug, delivered Chicago, Illinois. 


4. On August 11, 1960, a broker’s sales memorandum was 
issued by Victor D. Bendel Co., Chicago, Illinois, confirming a 
sale by complainant to respondent of 10 carloads of frozen wild 
Canadian blueberries, approximately 1500 lugs per car, 22 lbs. 
net, when packed, 1960 crop and pack, Food and Drug clearance 
papers provided by seller, inspection allowed, and satisfaction 
guaranteed. The terms were $4.50 per lug, delivered Chicago, 
duty paid. Copies of the memorandum were mailed by the broker 
to both parties. 


5. Some time thereafter, complainant sent a letter to Victor 
D. Bendel Co. referring to the sales memorandum by number, 
“covering 10 cars of blueberries to Growers Fruit Distributors” 
and stating “Kindly correct memo to read approximately 22 
lIbs., net, also scratch the word SATISFACTION GUARAN- 
TEED.” 


6. Between August 13 and September 3, 1960, complainant 
shipped nine cars of fresh wild Canadian blueberries to respond- 
ent at Chicago, Illinois. Respondent accepted one car and paid 
for the blueberries, but rejected the other eight cars because the 
berries were fresh instead of frozen, and because the weight, 
condition, and quality of the berries were not satisfactory. On or 
about September 8, 1960, complainant, through the broker, noti- 
fied respondent that the rejected shipments of blueberries would 
be resold. 

7. Complainant sold the rejected blueberries for a total net 
amount of $40,078.62. Complainant recovered from the carrier 
for shortages an additional sum of $94.50, for total net proceeds 
amounting to $40,173.12. 


8. An informal complaint was filed on October 3, 1960, which 
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was within 9 months after accrual of the alleged cause of action 
herein, 


CONCLUSIONS 


There is a sharp disagreement between the parties on numer- 
ous issues throughout the record in this case, including the terms 
of the contract. According to Victor D. Bendel, the broker, and 
John Sutter, a witness who testified for respondent and stated 
that he is a partner in respondent firm, respondent’s order was 
for 10 cars of frozen wild Canadian blueberries, weighing 22 lbs. 
net when packed, and inspection was to be allowed and satisfac- 
tion guaranteed. Both Bendel and Sutter testified that the memo- 
randum of sale issued by the broker on August 11, 1960, accur- 
ately reflected the terms and conditions of the contract agreed 
to by respondent. Bendel also testified that he communicated 
these terms and specifications to complainant’s President, Mr. 
Rivet, by telephone on August 11, 1960, and that he agreed to 
all of the terms. Bendal stated that he thereupon issued and 
mailed the memorandum of sale introduced in evidence by the 
respondent as its Exhibit No. 1. 


Joseph V. Rivet testified for complainant on direct examina- 
tion that he instructed Mr. Bendel to sell 10 carloads of fresh 
wild Canadian blueberries, approximately 22 pounds per box, 
with pure Food and Drug papers guaranteed. He testified that 
there was no mention during the conversation with Mr. Bendel 
of satisfaction being guaranteed by complainant. Respondent in- 
troduced in evidence at the hearing (Respondent’s Exhibit No. 
4) an original letter which is dated “August 3rd, 1960,” ad- 
dressed to Victor D. Bendel Co., Chicago, Illinois, on complain- 
ant’s letter head, bearing the signature of J. V. Rivet beneath the 
typed name of complainant, reading, in part, as follows: “Your 
sales Memorandum No. 6673 covering 10 cars of blueberries to 
Growers Fruit Distributors to hand. Kindly correct memorandum 
to read approximately 22 lbs. net, also scratch the word SATIS- 
FACTION GUARANTEED. As mentioned to you, those lugs 
contain approximately 22 lbs., net but we do not guarantee the 
exact weight as we do not want trouble. * * * We do not like 
this wording ‘satisfaction guaranteed’ because as previously men- 
tioned this wording is ambigue and we do not know what it 
means exactly.” A copy of this letter is attached to the complaint, 
marked as Complainant’s Exhibit 2, but bears the date “August 
13th, 1960.” Victor D. Bendel testified that he received this letter 
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on September 6 or 7, and that he immediately notified respond- 
ent of the contents of the letter, but that respondent insisted 
upon the contract as originally set forth in the broker’s memo- 
randum of sale. Bendel further testified that he notified com- 
plainant’s Mr. Rivet that respondent would not agree to any 
changes, “and that the only order that existed was as described 
on the memorandum, and that no other order was possible.” 


Complainant began shipping blueberries to respondent on or 
about August 13, 1960. There is no dispute as to the kind of 
blueberries shipped by complainant to apply to the contract. Ad- 
mittedly, complainant shipped fresh wild Canadian blueberries. 
Complainant offered evidence to the effect that it never shipped 
frozen blueberries from Canada, but that blueberries were some- 
times sold as frozen after complainant had them frozen in the 
United States. Complainant’s Exhibit No. 1, which is a copy 
of the broker’s memorandum of sale, has the word “frozen” 
crossed out, but in all other respects appears to be a duplicate 
of respondent’s Exhibit No. 1, which is the original of the brok- 
er’s memorandum of sale. Mr. Rivet’s testimony under cross- 
examination did not bring forth an explanation of who crossed out 
the word “frozen” from complainant’s copy of the memorandum. 
The broker testified that neither he nor anyone in his employ 
crossed out the word, nor was he asked at any time by any party 
to cross out the word “frozen.” The broker’s own copy of the 
sales memorandum (Respondent’s Exhibit 1A) was precisely 
the same as the buyer’s copy, which was the original. 


The weight of the evidence in this case leads us to the conclu- 
sion that the contract was for 10 carloads of frozen wild Can- 
adian blueberries, on the terms and conditions specified in the 
broker’s memorandum of sale issued on the date of the transac- 
tion, August 11, 1960. Since complainant clearly failed to deliver 
blueberries which conformed to the terms of the contract, re- 
spondent was not compelled to accept them. Respondent’s rejec- 
tion of the blueberries in this case was not without reasonable 
cause, and such rejection did not violate section 2 of the act. It 
follows that the complaint filed herein should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 8263) 


8778. Decided March 28, 1963. 


Negligence—Liability 
It is concluded that respondent was negligent in not locating and unloading 
the tomatoes in controversy, and respondent’s failure to pay for these 
tomatoes is in violation of the act. 


Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding Of- 
ficer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on February 9, 1962, complainant seeks 
reparation against respondent in the amount of $202.50, alleged 
to be the unpaid balance of the purchase price of a carload of 
tomatoes sold and delivered to respondent in October 1961. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on June 4, 
1962. A copy of the report of investigation was served upon 
complainant on June 1, 1962. Respondent filed an answer on June 
20, 1962, admitting the purchase of the carload of tomatoes as 
alleged, denying that it received the quantity of tomatoes indi- 
cated by the manifest, denying any violation of the Act, and 
denying liability to complainant for any additional amount. 


Since the amount involved herein is less than $500, the issues 
are determined in accordance with the shortened method of pro- 
cedure provided for in section 47.20 of the rules of practice. Pur- 
suant to such procedure, complainant filed an opening statement, 
respondent filed an answering statement, and complainant filed 
a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Clover Leaf Produce, Inc., is a corporation 
whose address is 319 Washington Street, New York, New York. 


2. Respondent, Tomatoes, Inc., is a corporation whose address 
is 735 E. 239th Street, New York, New York. At the time of the 
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transaction involved herein, respondent was licensed under the 
act. 


3. On or about October 23, 1961, in the course of interstate 
commerce and by oral contract, complainant, through its broker, 
Riley-McFarland Company, at Chicago, Illinois, sold to respond- 
ent a carload of tomatoes contained in car PFE 301884, which 
consisted of 882 cartons and 90 lugs, at an agreed price of $3.75 
per carton for size 6x6 and larger, $3.50 per carton for size 6x7, 
and $2.25 per lug for the 90 lugs, f.o.b. California shipping point. 


4. The tomatoes referred to in Finding of Fact 3 had been 
shipped from Turlock, California, on October 17, 1961. The car- 
tons of tomatoes were inspected at Chicago and were represented 
to respondent as being 59% green, 36% breaks and turns, 5% 
full ripe, and less than 1% decay. The broker indicated on its 
Standard Memorandum of Sale that the 90 lugs of tomatoes 
shown on the manifest had not been located in the car and that 
no inspection was made of these tomatoes. 


5. Car PFE 301884 was diverted from Chicago to respondent 
at New York, New York, on or about October 23, 1961. Upon 
arrival at destination, respondent accepted the shipment and un- 
loaded the tomatoes, with the exception of the 90 lugs. Respond- 
ent has paid complainant, through the broker, the invoice price, 
less an allowance of 35¢ per carton, for the 882 cartons of toma- 
toes in the car. Respondent has not paid complainant or the 
broker any part of the invoice price of $202.50 for the 90 lugs 
of tomatoes shipped in the car. 


6. The formal complaint was filed on February 9, 1962, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


The entire controversy here concerns respondent’s liability for 
90 lugs of tomatoes which were loaded behind a load divider, or 
movable partition, at one end of car PFE 301884. Although re- 
spondent knew the 90 lugs were supposed to be in the car, they 
were not located when the 882 cartons of tomatoes were un- 
loaded, and the car was released as empty to the railroad. The 
90 lugs were later discovered in the car at Pittsburgh, behind the 
load divider where they had been all the time. 


Respondent contends that it should not be held liable for the 
price of these tomatoes since there was no notice in the car or 
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on the bill of lading as to the place they were loaded; a number 
of people looked for them and did not find them; and they were 
not actually received by respondent. 


Complainant contends that respondent should pay for the 90 
lugs since it was informed by the manifest, the broker’s memo- 
randum of sale, and the freight bill that they were in the car, 
and that respondent was negligent in not locating them. 


Although we concede that a notice in the car or on the bill of 
lading concerning the way in which the tomatoes in question 
were loaded would probably have avoided this controversy, we 
are not prepared to say that such a notice was necessary. The 
refrigerator car used for the shipment contained built-in movable 
partitions, also referred to as load protection devices. The inside 
of the car was thus somewhat different from an ordinary refrig- 
erator car. In addition, with 90 lugs of tomatoes loaded behind 
a partition in one end of the car, that end would seem to have 
been so shortened as compared with the other end as to be im- 
mediately noticeable to anyone entering the car. Respondent says 
that a total of nine people were in the car looking for the 90 lugs 
of tomatoes. However, respondent has not furnished us a state- 
ment by any of these people to that effect. The inspector for the 
City Perishable Inspection Service at Chicago refers in his cer- 
tificate to cartons only, but does not say he looked for lugs. Ac- 
cording to complainant, the Federal inspection made at New 
York was made at respondent’s place of business, so the inspec- 
tor would not have been in the car. Complainant also disputes 
respondent’s statement that the railroad agent or Standard In- 
spection Service ever looked for the tomatoes in question. 


Taking the evidence as a whole, we conclude that respondent 
was negligent in not locating and unloading the 90 lugs of toma- 
toes. Respondent’s failure to pay for these tomatoes is in viola- 
tion of section 2 of the act. Complainant should be awarded rep- 
aration in the amount of $202.50, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $202.50, with inter- 
est thereon at the rate of 5 percent per annum from December 
1, 1961, until paid. 
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The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 8264) 


JOHN JUNG Co. v. FELDMAN FRUIT COMPANY OF ILLINOIS. PACA 
Docket No. 8832. Decided March 28, 1963. 


Purchase After Inspection—Liability 


From the evidence it is concluded that this was a purchase after inspection 
and that respondent is liable for the balance of the contract price. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. Charles H. Wick- 


man, of Chicago, Illinois, for respondent. Mr. James V. Wright, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a e¢ seq.). 
An informal complaint was filed on May 21, 1962. The formal 
complaint was filed on July 24, 1962. Complainant seeks an 
award of reparation in the sum of $253.70, which is alleged to 
be the unpaid balance of the purchase price due complainant from 
respondent in connection with the sale on May 15, 1962, of a lot 
of Texas onions. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on August 13, 1962. A copy 
of the formal complaint and a copy of the report of investiga- 
tion were served upon respondent on the same day. Respondent 
filed an answer to the formal complaint on September 14, 1962, 
denying liability to complainant in connection with this transac- 
tion. 


Since the amount involved in this proceeding is less than $500, 
the issues were submitted in accordance with the shortened 
method of procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20). Pursuant to this procedure complainant 
filed an opening statement, respondent filed an answering state- 
ment, and complainant filed a statement in reply. 
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FINDINGS OF FACT 


1. Complainant, John Jung Co., is a corporation whose ad- 
dress is Post Office Box 213, Des Plaines, Illinois. 


2. Respondent is an individual, Harry Feldman, doing busi- 
ness as the Feldman Fruit Company of Illinois, whose address is 
1425 South Western Avenue, Chicago, Illinois. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On May 16, 1962, in the course of interstate commerce, re- 
spondent purchased from complainant 161 50-pound bags of white 
Bermuda Granex Type onions, and 285 50-pound bags of yellow 
Bermuda onions, at a price of $2.50 per bag for the white onions 
and $2.60 per bag for the yellow onions, for a total gross price 
of $1,143.50, less freight of $312.28, or a net purchase price of 
$831.22. At the time of the purchase and sale, the onions were 
contained in an open-top truck which was then at the Wood 
Street Terminal, Chicago, Illinois. 


4. The onions, which were the subject of the sale, were part 
of a truckload which was shipped from Crystal City, Texas, on 
May 11, 1962. The truckload had been subjected to a joint 
Federal-State inspection in Crystal City, Texas, on the date of 
shipment and had been certified as U.S. No. 1 grade. 


5. Complainant furnished no warranties as to the grade, qual- 
ity, or condition of the onions and prior to making the purchase, 
respondent made a personal inspection of the produce. 


6. Shortly after the onions were purchased by respondent, and 
on the same day, respondent caused the onions to be unloaded 
from the truck in which they were contained at the time of sale and 
reloaded onto a truck belonging to respondent and/or furnished 
by him. The onions were then taken, at respondent’s direction, to 
Vande Bunte Bros., Hudsonville, Michigan, where they arrived 
the following day, May 17, 1962. At that time, both the trucker 
and the consignee noticed decay in the lot of white onions. Vande 
Bunte Bros. refused to allow the truck to be unloaded until re- 
spondent was informed of this condition. Upon receipt of this 
information, respondent instructed the consignee, Vande Bunte 
Bros., to unload the truck, and assured the consignee that re- 
spondent would give them protection. 


7. On May 18, 1962, Vande Bunte Bros. applied for a Federal 
inspection of the onions. The inspection was made on May 19, 
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1962, and was limited to the 161 sacks of white onions which 
were then in the applicant’s warehouse, being all that was left 
of the trucklot at the time of the inspection. The inspection, re- 
stricted to condition, certified that the onions inspected were as 
follows: 


“. . . mostly firm and fairly dry to damp. From 8 to 
19%, average 13% decay, mostly Bacterial Soft Rot 
affecting 1 to 2 outer scales, some Gray Mold Rot in 
advanced stages, affecting necks to entire bulb.” 


8. Respondent has paid $577.52 to complainant as an undis- 
puted amount in connection with this transaction. 


9. An informal complaint was filed on May 21, 1962, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue presented herein is whether this transaction 
was a purchase after inspection, as contended by complainant, 
or a.sale by description, as alleged by respondent. Complainant, 
in the opening statement submitted by its president, John Jung, 
states that on the date of sale, the onions involved herein were 
in an open-top truck, accessible for inspection, in the Wood Street 
Terminal in Chicago; that respondent, who was then at the 
terminal, climbed up on the truck and personally examined and 
inspected the onions in the truck; and that after such inspection, 
respondent accepted the onions and had them loaded into another 
truck and transported to Hudsonville, Michigan. The evidence in 
complainant’s opening statement is corroborated by Exhibit Nos. 
1, 3, and 5 of the report of investigation, which are letters 
written by complainant’s president, John Jung, to the Depart- 
ment on the following dates, respectively: May 17, 1962, May 
22, 1962, and June 14, 1962. 


Respondent, in a letter dated June 1, 1962 addressed to the De- 
partment and included as Exhibit No. 4 in the report of investi- 
gation, wrote as follows. 


“TT] inspected the yellow onions on the truck... the 
white onions were not accessible for inspection .. . [I 
purchased the white onions] on Mr. Jung’s statement 
that [they] were from the same lot that was unloaded at 
the A & P Tea Co. warehouse in Chicago. .. .” 


The yellow onions, to which respondent refers above, comprised 
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approximately two-thirds of the total of the onions in this lot. 
With respect to these (the yellow) onions, respondent has sub- 
stantially admitted that their purchase was based upon his per- 
sonal inspection, and does not deny that it was the intention of 
the parties that the white onions should be purchased and sold 
on the same basis. Respondent takes the position that in- 
spection of the white onions was not possible, however, due to 
their inaccessibility, and that due to this fact he relied upon an 
oral representation made by complainant’s president, which is 
quoted in the preceding paragraph of these conclusions. 


We can give little weight to respondent’s contention that the 
white onions were inaccessible for purposes of inspection. Com- 
plainant has alleged that the onions were contained in an open- 
top truck at the time of sale, which allegation is not denied by 
respondent. In addition, the inspection certificate, issued at 
Crystal City, Texas, following the joint Federal-State inspection 
on May 11, 1962, notes that the onions were contained in an 
open-top truck. We conclude, therefore, that the onions were in 
an open-top trutk and that the white onions, as well as the yellow 
onions, were accessible to inspection on the truck. This conclu- 
sion is reinforced by the fact that the joint Federal-State inspec- 
tion was made of the onions on the truck and the inspector in 
that instance apparently found the white onions accessible to 
inspection, since they were graded U.S. No. 1 at that time. There 
is no showing that the position of the white onions on the truck 
was changed between Crystal City and Chicago, so we assume 
that it was the same and that the white onions could have been 
seen on the truck in Chicago. And even if the white onions could 
not have been readily inspected in the truck in Chicago, no reason 
is given why some of the sacks could not have been removed 
from the truck for inspection. 


On a review of the whole record, it is our conclusion that the 
parties intended that this transaction should be a purchase after 
inspection; that respondent inspected, or had an opportunity to 
inspect, the onions involved herein; and that the purchase by 
respondent was made pursuant to such inspection or opportunity 
to inspect. While complainant has not denied that it told re- 
spondent that the white onions were from the same lot that was 
“unloaded at the A & P Tea Co. warehouse in Chicago,” we con- 
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clude that respondent did not rely upon complainant’s statement 
as a warranty in making the purchase, but relied instead upon 
the results of his own personal inspection or opportunity to in- 
spect. 


The contract of sale was entered into in the State of Illinois, 
so that the law of that jurisdiction is controlling. In this regard, 
the statutes of Illinois (S.H.A. Chapter 12114, § 15(3)) provide 
in pertinent part as follows: 


“If the buyer has examined the goods, there is no im- 
plied warranty as regards defects which such examina- 
tion ought to have revealed.” 


The courts of Illinois have held this section of the statute ap- 
plicable even where there was no inspection, but there was op- 
portunity to inspect. Grass v. Steinberg, 331 Ill. App. 378, 77 
N.E. 2d 331 (1948). Since we have already concluded that re- 
spondent inspected, or had opportunity to inspect, the white 
onions, we next consider whether the defects were such as would 
have been revealed by his inspection. We answer this query in 
the affirmative, for if the trucker and the consignee in Hudson- 
ville, Michigan, could detect the presence of decay in the white 
onions while they were still loaded on the truck on May 17, 1962, 
we believe that respondent, had he availed himself of the oppor- 
tunity for inspection could have detected this same decay on the 
date of sale one day earlier, on May 16, 1962. Accordingly, we 
conclude that under the law of Illinois, no implied warranties 
arose in connection with this sale. 


Respondent accepted the onions involved herein and is liable 
to complainant for the purchase price thereof, less provable dam- 
ages resulting as the breach of any warranty by complainant. 
Since no express warranties were made, and since no implied 
warranties arose, no question of damage is presented. Accord- 
ingly, respondent owes complainant the agreed purchase price of 
$831.22, less $577.52 already paid as an undisputed amount, or a 
balance of $253.70. Respondent’s failure to pay this sum to com- 
plainant is in violation of section 2 of the act, for which repara- 
tion should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $253.70, with interest thereon 
at the rate of 5 percent per annum, from June 1, 1962, until paid. 
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The facts and circumstances shall be published and copies of 
this order served upon the parties. 


(No. 8265) 


In re JOSEPH T. SEGARI, JR., t/a SEGARI FRUIT Co. PACA Docket 
No. 8729. Decided March 28, 1963. 


Repeated and Flagrant Violations—Revocation 
of License 


Respondent’s failure to pay promptly and in full for numerous shipments 
constitutes willful, repeated and flagrant violations of the act and his 
license under the act is revoked. 


Mr. James V. Wright, for complainant. O’Keefe & O’Keefe, of New Orleans, 
Louisiana, for respondent. Mr. Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed May 2, 1962, by the Director. Fruit 
and Vegetable Division, Agricultural Marketing Service, United 
States Department of Agriculture. It is alleged in the complaint 
that respondent repeatedly and flagrantly violated section 2 of 
the act (7 U.S.C. 499b) by failing to pay promptly and in full 
for numerous shipments of perishable agricultural commodities 
purchased and received in interstate commerce during the period 
June 22, 1961, through January 20, 1962. A copy of the com- 
plaint and a copy of the rules of practice were served upon re- 
spondent May 4, 1962. 


Respondent filed an answer May 28, 1962, denying that he vio- 
lated the act as charged. Respondent filed a supplementary an- 
swer June 26, 1962, alleging that the proceeding is moot as his 
license has expired. Respondent further alleges that he is finan- 
cially unable to pay his debts and is in the process of filing a 
voluntary petition in bankruptcy. Respondent expressly waived 
oral hearing in his supplemental answer. Accordingly, the issues 
are determined in accordance with the shortened procedure pro- 
vided in section 47.38 of the rules of practice (7 CFR 47.38). 
Pursuant to this procedure, complainant filed an opening state- 
ment, a copy of which was served upon the respondent. Subse- 
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quently, complainant filed a brief. On February 26, 1963, Benj. 
M. Holstein, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, filed a report recom- 
mending that respondent be found to have violated the act as 
charged and that respondent’s license be revoked. No exceptions 
to the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Joseph T. Segari, Jr., is an individual trading 
as Segari Fruit Co., whose address is 200-14 Poydras Street, 
New Orleans, Louisiana. 


2. Pursuant to the licensing provisions of the act, license No. 
186200 was issued to respondent May 11, 1960. This license was 
in effect at the time the complaint was filed herein. 


3. During the period July 20, 1961, through January 20, 1962, 
respondent purchased, received and accepted at least 13 ship- 
ments of perishable agricultural commodities in interstate com- 
merce and failed to make payment in full therefor, as follows :* 


Unpaid Balance 
No. of of 
Shipper Shipments Purchase Prices 

Robert L. Berner, 2 $ 220.00 
Chicago, Il. 

Joe Phillips, 4 807.57 
Bakersfield, Calif. 

Edneyville Packers, t 218.75* 
Edneyville, N. C. 

Butler Trading Co., Inc., 1 1,085.00 
Wenatchee, Wash. 

Blue Goose Growers, Inc., 1 100.00 
Fullerton, Calif. 

Robert Fierro Co., Inc., 1 282.50* 
Martinsburg, W. Va. 

Hybels’ Produce Company, 1 631.25* 
Kalamazoo, Mich. 

F, L. Behling Company, 1 2,571.25* 
Moorhead, Minn. 

Wallace Fruit & Vegetable Co., 1 213.75 


Edinburg, Tex. 
*Reparation order issued and unpaid. 


1The allegation in the complaint in connection with respondent’s alleged failure to pay for 
grapes purchased from Robert Taylor Company, Orange Cove, California, is dismissed for lack 
of proof thereof. 
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4. During the period June 22, 1961, through November 22, 
1961, respondent purchased, received and accepted numerous 
shipments of perishable agricultural commodities in interstate 
commerce from 10 shippers and failed to pay promptly therefor. 


CONCLUSIONS 


Respondent’s failures to pay promptly and in full for numerous 
shipments of perishable agricultural commodities purchased, re- 
ceived and accepted in interstate commerce, as set forth in Find- 
ings of Fact 3 and 4, constitute willful, repeated and flagrant 
violations of section 2 of the act (7 U.S.C. 499b). Respondent’s 
license should be revoked pursuant to the provisions of section 
8(a) of the act (7 U.S.C. 499h(a)). See, e.g., In re Raymond 
Clarence Alexander, 19 A.D. 1040 (1960), and cases cited there- 
in; In re Raymond Klein, d/b/a Klein’s Celery, 15 A.D. 1152 
(1956). The institution of bankruptcy proceedings by the re- 
spondent or his inability to pay his debts promptly does not alter 
this conclusion. In re James L. (Lonnie) Cecil, 7 A.D. 1105 
(1948) ; In re Vincent J. Squillante, Inc., 18 A.D. 304 (1954); 
In re Cloud and Hatton Brokerage, 18 A.D. 547 (1959). Nor does 
the termination of respondent’s license after the commencement 
of this proceeding preclude the issuance of such an order. In re 
Cloud and Hatton Brokerage, supra, at p. 550. 


ORDER 


Effective on the 15th day after service hereof upon respondent, 
any license held by him under the act is revoked. 


Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 8266) 


PACA Docket No. 8939. Dismissed March 6, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8267) 


PACA Docket No. 8862. Dismissed March 8, 1963, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 8268) 


PACA Docket No. 8827. Dismissed March 20, 1963, by Thomas J. 
Flavin, Judicial Officer. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 8269) 


HAROLD H. KASTNER Co. v. D. F. MCCARTNEY Co. PACA Docket 
No. 8931. Reparation of $1,597.15 with 5 percent interest from 
April 1, 1962, awarded complainant against respondent in 
order issued March 8, 1963, by Thomas J. Flavin, Judicial Of- 
ficer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 8270) 


MURLAS BROTHERS COMPANY v. THE KAUFMAN-BROWN POTATO 
COMPANY. PACA Docket No. 8954. Reparation of $846.75 with 
5 percent interest from August 1, 1962, awarded complainant 
against respondent in order issued March 4, 1963, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8271) 


JAMES F. PONTARI v. RALPH COPELAND PRODUCE. PACA Docket 
No. 8960. Reparation of $1,175 with 5 percent interest from 
August 1, 1961, awarded complainant against respondent in 
order issued March 4, 1963, by Thomas J. Flavin, Judicial Of- 
ficer, 


(No. 8272) 


KENNETH SETTERHOLM v. NOR-COL PRODUCE Co. PACA Docket 
No. 8955. Reparation of $540 with 5 percent interest from 
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April 1, 1962, awarded complainant against respondent in 
order issued March 4, 1963, by Thomas J. Flavin, Judicial Of- 


ficer. 


(No. 8273) 


ANDERSON FEED AND PRODUCE Co. v. ACME PRODUCE COMPANY, 
INc. PACA Docket No. 8962. Reparation of $10,675.24 with 5 
percent interest from October 1, 1962, awarded complainant 
against respondent in order issued March 6, 1963. by Thomas 
J. Flavin, Judicial Officer. 


(No. 8274) 


ECUADORIAN FRUIT IMPORT CORP. v. BEDWAY BANANA SUPPLY. 
PACA Docket No. 8952. Reparation of $973.71 with 5 percent 
interest from December 1, 1961, awarded complainant against 
respondent in order issued March 6, 1963, by Thomas J. 
Flavin. Judicial Officer. 


(No. 8275) 


UNITED FRUIT AND PRODUCE Co. v. JOE’S LEADER PRODUCE CO. 
PACA Docket No. 8961. Reparation of $1,646.10 with 5 per- 
cent interest from December 1, 1962, awarded complainant 
against respondent in order issued March 6, 1963, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8276) 


WISCONSIN ONION CO-OP v. LESTER VANDERBERG. PACA Docket 
No. 8958. Reparation of $562.50 with 5 percent interest from 
December 1, 1961, awarded complainant against respondent in 
order issued March 6, 1963, by Thomas J. Flavin, Judicial Of- 


ficer. 





Vw Cr Wt we 





MISCELLANEOUS 323 
Cite as 22 A.D. 323 


(No. 8277) 


MURLAS BROTHERS COMPANY vy. HARVEY PRICEMAN. PACA 
Docket No. 8964. Reparation of $1,889.72 with 5 percent inter- 
est from August 1, 1962, awarded complainant against respond- 
ent in order issued March 11, 1963, by Thomas J. Flavin, Ju- 
dicial Officer. 


(No. 8278) 


POUNDS PRODUCE COMPANY v. HURST POTATO CHIP COMPANY. 
PACA Docket No. 8963. Reparation of $592.50 with 5 percent 
interest from June 1, 1962, awarded complainant against re- 
spondent in order issued March 11, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8279) 


OTIS RIGGS FRUIT Co., INC. v. POWELL PRODUCE Co., INC. PACA 
Docket No. 8918. Reparation of $4,299.10 with 5 percent inter- 
est from December 1, 1961, awarded complainant against re- 
spondent in order issued March 11, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8280) 


DONNA CITRUS, INC. v. D. L. PIAZZA COMPANY. PACA Docket 
No. 8957. Reparation of $4,500 with 5 percent interest from 
July 1, 1962, awarded complainant against respondent in order 
issued March 14, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8281) 


CARL §S. LUDVIGSON POTATO COMPANY v. ALBERT KRANSON. 
PACA Docket No. 8967. Reparation of $3,248.70 with 5 per- 
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cent interest from July 1, 1962, awarded complainant against 
respondent in order issued March 19, 1968, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8282) 


ROSKO PRODUCE Co., INC. v. ADAMS PRODUCE Co. PACA Docket 
No. 8970. Reparation of $733.75 with 5 percent interest from 
April 1, 1962, awarded complainant against respondent in 
order issued March 19, 1963, by Thomas J. Flavin, Judicial 


Officer. 


(No. 8283) 


THE AUSTER COMPANY, INC. v. JIM THOMAS PRODUCE. PACA 
Docket No. 8968. Reparation of $435.60 with 5 percent inter- 
est from September 1, 1962, awarded complainant against re- 
spondent in order issued March 20, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8284) 


C. J. GOODSELL v. WERNER’S PRODUCE Co. PACA Docket No. 
8973. Reparation of $380 with 5 percent interest from August 
1, 1962, awarded complainant against respondent in order is- 
sued March 20, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8285) 


INTERNATIONAL PROVISIONS, INC. v. POWELL PRODUCE CoO., INC. 
PACA Docket No. 8972. Reparation of $1,641.27 with 5 per- 
cent interest from May 1, 1962, awarded complainant against 
respondent in order issued March 20, 19638, by Thomas J. Fla- 
vin, Judicial Officer. 
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(No. 8286) 


G. CEFALU & BROS. v. GEORGE WALTERS. PACA Docket No. 8977. 
Reparation of $202 with 5 percent interest from July 1, 1962, 
awarded complainant against respondent in order issued March 
21, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8287) 


Roy E. FARRAR PRODUCE Co. v. POWELL PRODUCE Co., INC. PACA 
Docket No. 8974. Reparation of $2,559.30 with 5 percent inter- 
est from November 1, 1962, awarded complainant against re- 
spondent in order issued March 21, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8288) 


WOMACK BROS. PRODUCE v. MOTOR CITY PRODUCE COMPANY. 
PACA Docket No. 8975. Reparation of $1,662.41 with 5 per- 
cent interest from June 1, 1962, awarded complainant against 
respondent in order issued March 21, 1963, by Thomas J. Fla- 
vin, Judicial Officer. 


(No. 8289) 


GARDNER BROS. v. DINALLO BROTHERS CELERY COMPANY, INC. 
PACA Docket No. 8978. Reparation of $1,775.75 with 5 per- 
cent interest from August 1, 1962, awarded complainant 
against respondent in order issued March 22, 1963, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8290) 


PEREZ BROTHERS v. RALPH COPELAND PRODUCE. PACA Docket 
No. 8985. Reparation of $1,230 with 5 percent interest from 
November 1, 1962, awarded complainant against respondent in 
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order issued March 27, 1963, by Thomas J. Flavin, Judicial 
Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 8291) 


ALLIED POTATO CO. v. IMPERIAL PRODUCE COMPANY. PACA 
Docket No. 8829. Order issued March 27, 1963, by Thomas J. 
Flavin, Judicial Officer. 


COURT DECISIONS 


UNITED STATES OF AMERICA v. CLIFFORD S. OTT AND JAMES M. 
FAULKNER, as individuals, and CLIFFORD S. OTT AND JAMES M. 
FAULKNER, d/b/a HOLLYBROOK DAIRY, a partnership; and 
UNITED STATES OF AMERICA v. LEWES Dalry, INC. Decided 
February 13, 1963. 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELAWARE 


Civil Action No. 2190 
Civil Action No. 2191 


LAYTON, District Judge. 


In these cases, the United States seeks temporary mandatory 
injunctions, under Section 608a(6) of the Agricultural Market- 
ing Agreement Act of 1937,' to require the defendants to comply 
with the Secretary of Agriculture’s Milk Marketing Order No. 
16, 7 C.F.R. 1061 et seq. In particular, the Government seeks an 
order directing the defendant, Hollybrook Dairy, to pay the 
amount the Market Administrator has determined it owes to the 
Producer-Settlement Fund, and an order directing defendant, 
Lewes Dairy, to file certain reports from which the extent of its 

1“The several district courts of the United States are vested with jurisdiction specifically to 
enforce, and to prevent and restrain any person from violating any order, regulation, or agree- 
ment, heretofore or hereafter made or issued pursuant to sections 601-608, 608a, 608b, 608c, 


608d-612, 613, 614-619, 620, 623 and 624 of this title, in any proceeding now pending or here- 
after brought in said courts.” 7 U.S.C. 608a(6). 
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obligation to the Producer-Settlement Fund can be determined.” 


I find the following facts: 


a. 


9. 


Defendant Hollybrook Dairy is a co-partnership with prin- 
cipal place of business in Laurel, Delaware, being within 
the jurisdiction of this Court. 


Defendant Lewes Dairy, Inc., is a Delaware corporation 
with principal place of business in Lewes, Delaware, being 
within the jurisdiction of this Court. 


Defendants are “handlers” as defined in § 1016.2(g) of 
Order No. 16 since they operate “pool plants” as defined in 
§ 1016.3(b) (1) of the Order. Defendants are also “pool 
handlers” within the meaning of § 1016.2(h). 


E. Hickman Greene is the Market Administrator duly des- 
ignated by the Secretary of Agriculture to administer the 
provisions of Order No. 16. 


Defendant, Hollybrook, admits that it has not paid any of 
the amounts determined by the Market Administrator to 
be due and payable by it to the Producer-Settlement Fund. 


Defendant, Lewes, admits that it has not filed the monthly 
reports with the Market Administrator as required by Or- 
der No. 16. Nor has it made available to the Market Ad- 
ministrator records and facilities to check weights and 
butterfat tests as required by Order No. 16. 


Order No. 16 has been declared invalid by the United States 
District Court for the District of Maryland in a suit 
brought by certain Maryland dairies, under Section 608c- 
(15) (B),? to review an administrative decision that Order 
No. 16 was valid. (See Willow Farms Dairy, Inc. v. Free- 
man, 206 F. Supp. 239 (D. Md. 1962). 


The United States Court of Appeals for the Fourth Circuit, 
pending an appeal by the Government from the Maryland 
District Court’s order, has ordered a stay of the order of 
the Maryland District Court, and has ordered that Milk 
Marketing Order No. 16 be enforced. 


Failure of this Court to order defendants to comply with 


*A datailed explanation of the mechanics of the regulation of milk marketing is found in 
Lehigh Valley Cooperative Farmers, Inc., v. U.S., 370 U.S. 76, 78-81 (1962). 


#7 U.S.C. 608c(15)(B). 
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Order No. 16 would result in unequal treatment between 
those handlers subject to the jurisdiction of the Fourth 
Circuit Court and those handlers subject to the jurisdiction 
of this Court. 


The defendants’ main argument against the issuance of the 
injunction prayed for is based on Lehigh Valley Cooperative 
Farmers, Inc. v. United States, 370 U.S. 76 (1962). In that case, 
the Supreme Court held that to require Pennsylvania handlers to 
make certain “compensatory payments” to producers in the New 
York—New Jersey Marketing area was invalid. Defendants here 
contend that they, as Delaware dairies selling in Maryland, are 
in an analogous situation to the Pennsylvania dairies selling in 
New York and New Jersey.‘ 


It is sufficient to say that the merits of the defendants’ argu- 
ment are irrelevant to this proceeding. Congress has provided 
an elaborate administrative procedure, with judicial review, 
whereby a handler can obtain relief if an “. . . order or any 
obligation imposed in connection therewith is not in accordance 
with law. .. .” 7 U.S.C. §§ 608c(15) (A) and (B). By drawing 
an analogy to the Lehigh Valley case, defendants must be con- 
tending that Order No. 16, as applied to them, is not “in accord- 
ance with law” because the Secretary of Agriculture over- 
reached his authority. The administrative procedure is the ex- 
clusive means of testing whether an order is in accordance with 
law. Invalidity is no defense to a 608a(6) enforcement proceed- 
ing. United States v. Ruzicka, 329 U.S. 287 (1946).° Defendants 
will have an ample opportunity to make their argument when the 
suit they filed to review the Secretary’s ruling that Order No. 
16 is valid comes on for trial in this Court. But while the ad- 
ministrative process (including the judicial review) is pending, 
the Order should be enforced. This is made clear by Section 
608c(15) (B) which states that “the pendency of proceedings in- 
stituted pursuant to this subsection [concerning administrative 
determination of validity and judicial review] shall not impede, 
hinder, or delay the United States or the Secretary of Agricul- 


*Defendants do not insist that the Lehigh Valley case is on all fours with their situation 
since they are not required to make ‘“‘compensatory payments.” 

Indeed, to establish invalidity under the Lehigh Valley case, it would seem that a diary would 
be required to show that, as applied to it, a given milk marketing order sets up an “economic 
trade barrier.”” Lehigh Valley, supra, 91-98. Such proof would probably require the introduc- 
tion of cansiderable economic data and the testimony of economics experts to analyze the data. 

5 Defendants maintained at the hearing that by authority of Lehigh Valley, Milk Order. No. 
16 was unconstitutional as applied to them. Not only is this a misinterpretation of the Lehigh 
Valley case, but unconstitutionality is likewise no defense to a 608a(6) enforcement proceeding. 
LaVerne Co-Op. Citrus Ass’n. v. U.S., 148 F.2d 415 (9th Cir. 1944). 
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een ture from obtaining relief pursuant to Section 608a(6) of this 
rth title... .” 


_ Other arguments advanced by defendants likewise do not con- 
vince the Court that it should frustrate the order of the Fourth 


the Circuit Court of Appeals by denying enforcement of Milk Mar- 
ive keting Order No. 16 against the Delaware dairies. 
= The temporary mandatory injunctions for which the Govern- 
wae ment prays will be issued. 
re 
ire 
= UNITED STATES OF AMERICA v, HOWETH M. MILLS AND CRAWFORD 
MILLS, as individuals, and HOWETH M. MILLS AND CRAWFORD 
u- MILLS, d/b/a MILLS DAIRY PRODUCTS COMPANY, a partnership; 
2d UNITED STATES OF AMERICA v. WILLOW FARMS DAIRY, INC.; 
v7, UNITED STATES OF AMERICA v. BRICE G. TWILLEY, individually, 
Ly and BRICE G. TWILLEY, d/b/a TWILLEY’S CITY DAIRY; UNITED 
2e STATES OF AMERICA v. NESBIT C, MURPHY, individually, and 
ig NESBIT C. MURPHY, d/b/a SHILOH DAIRY FARMS; HOWETH M. 
1- MILLS AND CRAWFORD MILLS, individually and as co-partners, 
1- d/b/a MILLS DAIRY PRODUCTS COMPANY, a co-partnership, 
ro NESBIT C. MURPHY, an individual, d/b/a SHILOH DAIRY FARMS, 
= AND BRICE G. TWILLEY, an individual d/b/a TWILLEY’s CITY 
h DAIRY v. ORVILLE L. FREEMAN, SECRETARY OF AGRICULTURE; 
- WILLOW FARMS Dalry, INC., AND KENNETH BARRICK, et al., 
~ intervening plaintiffs v. ORVILLE L. FREEMAN, SECRETARY OF 
e AGRICULTURE; and UNITED STATES OF AMERICA v. ROYAL 


\ FARMS DAIRY, INC., WILTON FARM DAIRY, INC., AND W. S. 
HEBB AND LORRAINE D. HEBB, co-partners, d/b/a ARISTOCRAT 
DAIRY. Decided March 11, 1963. 


UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 


No. 8774 
No. 8775 
No. 8776 
No. 8777 
No. 8778 
No. 8779 
No. 8849 


Before Sobeloff, Chief Judge, and Bryan, Circuit Judge. 
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Albert V. Bryan, Circuit Judge: 


A Federal Milk Marketing Order for the Upper Chesapeake 
Bay area, including Baltimore, was struck down by the District 
Court at the suit of four dairies located within this part of 
Maryland but outside the City. The United States appeals, con- 
testing the fatal infirmites found by the Court in the Order. The 
suit, we think, should not have succeeded. 


The Order in question, designated as No. 127, was issued under 
the Agricultural Marketing Agreement Act of 1937 (reenacting 
and amending the Agricultural Adjustment Act, 1935) as 
amended, 7 U.S.C. § 601 et seq.* It regulated the marketing of 
milk in Baltimore, in all the counties on the Eastern Shore and 
in several on the west of Chesapeake Bay adjacent to Baltimore. 
Pursuant to the Act the Order fixed minimum prices to the farm- 
ers—known as producers—for milk purchased from them by 
dairies—known as handlers—selling fluid milk in the marketing 
area. The necessity of milk regulation, as well as the modus 
operandi of a Milk Order, has been fully explained in United 
States v. Rock Royal Co-op., 307 U.S. 538, 542-550, 571 (1939) 
and, as its general structure and operation are not now in contro- 
versey, no further exposition is requisite. Likewise the interstate 
nature of the milk operations here is not questioned. 


The Act seeks “to establish and maintain such orderly market- 
ing conditions for agricultural commodities in interstate com- 
merce as will establish, as the prices to farmers, parity prices 
..-” §602(1). For definition of “parity prices” it refers to the 
Agricultural Adjustment Act, 7 U.S.C. § 1801(a), prescribing an 
arithmetical method of their computation. Generally, it is the 
price which would give farm commodities the purchasing power 
approximating what they possessed from 1910 to 1914, the years 
just before World War I. This aim of the statute is to be achieved 





* The issue of the validity of the Order is here in seven appeals. In Nos. 8774, 8775, 8776 
and 8177, the United States obtained decrees under § 608a(6) of the Act enforcing the Order 
against Mills Dairy, Willow Farms Dairy, City Dairy and Shiloh Dairy. Subsequently in a 
joint suit, No. 8778, Mills, City and Shiloh, and in a separate suit, No. 8779, Willow Farms, 
by way of a review of the Order under § 608c(15)(B) obtained the decree invalidating it. 
Thereupon the Court suspended the enforcement decrees. In these six cases the United States 
appeals to set aside the invalidation decree. In addition, there is an appeal by the United 
States, No. 8849, involving a joint decree of enforcement against Royal Farm Dairy, Wilton 
Farm Dairy and Aristocrat Dairy, which the Court later set aside but required compliance 
with the Milk Order for several months. The United States there too seeks to set aside the 
vacation of the Order; the dairies appeal against the compliance decreed for these months. 

The opinion will consider the validity of the Milk Order as the common question in all of 
these appeals. Inasmuch as this determination will be decisive of all the appeals, no separate 
eonsideration need be given each decree. 
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through “the exercise of the powers conferred upon the Secretary 
of Agriculture” by the Act, which also made stipulations for the 
protection of the consumer. The instrument afforded the Secre- 
tary to accomplish the purpose was an agreement with the farm- 
ers and handlers of a selected area or, failing agreement then 
an order of the Secretary, establishing in the area minimum prices 
for sales by producer to handler. 


In the present case no agreement was obtained and the Secre- 
tary promulgated the price order before us. Effective January 
1, 1960, it was based upon conditions canvassed in August 1959. 
It classified milk, as required by the statute, according to the 
form or purpose for which it was to be used: Class I covering 
milk sold for fluid use and Class II for that to be manufactured 
into other dairy products. § 608c(5). The minimum prices fixed 
per hundredweight were: $5.10 for Class I in the months of 
March through June, and $5.55 from July through February, 
and a lower figure set for Class II according to a stated formula. 


Vitiation of Order 127 was placed by the District Court upon 
the following premises: 


(1) That the Secretary in establishing the Order failed to 
“find”, but merely “ascertained”, the parity price of milk—and 
even then the national, not the local figure—and failed to show 
the process of the adjustment of it to the minimum prices fixed 


by the Order; 


(2) That the referendum among the producers, required by 
the Act, upon the question of whether an Order should be pro- 
mulgated was illegal because the Secretary unduly restricted the 
eligibility of the voters; and 


(3) That the marketing area fixed by the Order embraces 
rural counties along with the City to the detriment of the county 


handlers. 


I. Before issuing an order in respect to milk or its products, 
the Act demands that the Secretary “ascertain the parity prices 
of such commodities”. It then declares that the parity prices 
called for in the Act’s recital of Congressional purpose, noted 
ante, shall “be adjusted to reflect the price of feeds, the avail- 
able supply of feeds and other economic conditions which affect 
market supply and demand for milk or its products in the mar- 
keting area to which the contemplated ... order .. . relates”. 
Further, if “the Secretary finds, upon the basis of the evidence 
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adduced [at the administrative hearing preliminary to the pro- 
mulgation of the order] .. . that the parity prices of such com- 
modities are not reasonable in view of the price of feeds, the 
available supply of feeds, and other economic conditions .. ., he 
shall fix such prices as he finds will reflect such factors .. . and 
be in the public interest”. § 608c(18). 


No evidence, concededly, was taken by the Secretary in the 
administrative proceedings relating to the parity price and on 
that point he made no “finding”. But he did “ascertain” the 
parity price: $4.93 for August and the remainder of 1959 except 
$4.91 in October. This was done by calculation under the formula 
set forth in the Agricultural Adjustment Act, 7 U.S.C. § 1301- 
(a) (1) to which, as already mentioned, the Marketing Act refers 
for definition of parity price. In this reckoning he had access to 
“Agricultural Prices”, an official monthly publication of the De- 
partment of Agriculture giving parity prices, average prices paid 
for feeds and other economic factors. The bulletin apparently is 
generally known by farmers and dairymen. 


Entire compliance with the Act, we think, appears of record in 
this case. After stating the formula, § 1301(a) (1) continues: 


“(D) The prices and indices provided for herein, and 
the data used in computing them, shall be determined 
by the Secretary, whose determination shall be final.” 


Following is § 1301(c): 


“The latest available statistics of the Federal Gov- 
ernment shall be used by the Secretary in making the 
determinations required to be made by the Secretary 
under this chapter.” 


“Parity price” is thus an official Government figure and the 
Secretary is commanded to adopt it. In this view, no evidence 
was appropriate in its determination. In the absence of some 
indication that the parity intended by the Act was a local price, 
we have no reason to think so. This is confirmed by such legisla- 
tive history as we find on § 608c(18), swpra—the section requir- 
ing the ascertainment of parity price—which was brought into 
the Act by amendment in 1937. The House Report thereon reads: 


“. . . The proposed amendment recognizes this, and 
provides that if the Secretary finds that the national 
parity price for milk does not adequately reflect the 
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price of feeds, the available supplies of feeds, and other 
economic conditions which affect market supply and de- 
mand for milk in the marketing area to which the mar- 
keting agreement or order relates, he shall fix such 
prices as will reflect such factors, insure a sufficient 
quantity of pure wholesome milk, and be in the public 
interest. [Accent added.] H.R. Rep. No. 468, 75th Cong., 


1st Sess. (1937). 


The Senate Report rather joins the House Report in the thought 
that local situations were to be satisfied by trimming or in- 
creasing the parity prices through consideration of local condi- 
tions. This strongly implies that the parity price to begin with 
is the national figure. S. Rep. No. 565, 75th Cong., 1st Sess. 


(1937). 


But parity price, whether national or local, is only the starting 
point of a progression to minimum prices, merely a referable 
figure and in no sense final. Although, as heretofore noticed, the 
policy statement in the Act, § 602(i), adverts to “parity prices” 
as the desideratum which the Act seeks to establish and main- 
tain for farmers, § 608c(18) clearly demonstrates that the ulti- 
mate object of the legislation is to set reasonable prices. The 
parity price is a consideration but, whatever the figure, it must 
be adjusted in the light of the price of feeds and the other fac- 
tors just quoted from § 608c(18). Reasonable price, not parity 
price, is what the Secretary must “find”. 


He has done this in § 1027.0(a) (2) of the Order: 


“The parity prices of milk as determined pursuant 
to section 2 of the Act are not reasonable in view of 
the price of feeds, available supplies of feeds, and other 
economic conditions which affect market supply and de- 
mand for milk in the said marketing area, and the mini- 
mum prices specificed in the order are such prices as 
will reflect the aforesaid factors, insure a sufficient 
quantity of pure and wholesome milk and be in the 


public interest ;” 


True, this is a paraphrase of § 608c(18), but it has firm basis 
in the record. In arriving at this determination, the Secretary 
had before him in the promulgation hearing evidence of the cost 
of feed, wage rates, demand and deliveries of milk, both na- 
tionally and in Maryland, as well as comparisons of related items 
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in adjacent regulated areas, all covering an expanse of several 
years. In his decision the Secretary looks for “adequate but not 
excessive supplies” of milk. At considerable langth he discusses 
relevant conditions in the Washington, D. C., Philadelphia and 
New York-New Jersey markets, concluding the section of his 
decision on prices with a clear indication that he had in mind 
“cost factors affecting the supply and demand for milk’. 


Therefore, it cannot be justly said that the Secretary’s find- 
ing of parity price or of adjusted or reasonable price was pro- 
cedurally faulty and not resting on substantial evidence. 


II. The point next made to invalidate the Order relates to 
the requirements of electors in the referendum on the adoption 
of the Order. The District Court agreed with the appellee dairies 
that the eligibility rules imposed by the Secretary were illegal 
in not permitting all producers to vote. , 


Before a Milk Order may be issued the Secretary must, under 
the Act, give due notice of a hearing upon the proposed Order. 
At such hearing—known as the promulgation hearing—evidence 
may be introduced in respect to the need for the order. § 608c¢(3). 
If then the Secretary finds that the issuance of an order “will 
tend to effectuate the declared policy” of the Act, he shall issue 
it. § 608c(4). But when, as here, the handlers have failed to 
agree to it, no order can become effective unless and until the 
Secretary determines that the failure would tend to prevent at- 
tainment of the declared policy of the Act, that the order is the 
only practical way of advancing the interest of the producers, 
and that the order is approved: 


“(i) By at least two-thirds of the producers .. . 
who, during a representative period determined by the 
Secretary, have been engaged, within the production 
area specified in such marketing agreement or order, in 
the production for market of the commodity specified 
therein, or who, during such representative period, have 
been engaged in the production of such commodity for 
sale in the marketing area specified in such marketing 
agreement, or order, or 


“(ii) By producers who, during such representa- 
tive period, have produced for market at least two- 
thirds of the volume of such commodity produced for 
market within the production area specified in such mar- 
keting agreement or order, or who, during such repre- 
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sentative period, have produced at least two-thirds of 
the volume of such commodity sold within the market- 
ing area specified in such marketing agreement or 
order.” § 608c(9) (B). 


For the purpose of the referendum producer was defined in 
the Order in this way: 


“(e) ‘Producer’ means any dairy farmer, except... 
a dairy farmer for other markets, who produces milk 
which is received at a pool plant or is diverted to a non- 
pool plant during any month(s) of March through 
August or on not more than 8 days (4 days in the case 
of every-other-day delivery) during any month(s) of 
September through February: Provided, That the milk 
so diverted shall be deemed to have been received by 
the diverting handler at a pool plant at the location 
from which it was diverted”, § 1027.2(e), 


and “who, during the representative period [August 1959], were 
engaged in the production of milk for sale within the aforesaid 
marketing area.” Obviously the qualifications set forth in the 
Order do narrow the reference in the statute to those persons 
who must approve the order—the “producers”. But the statute 
itself contains no definition of “producer”. Therefore, we think 
the Secretary had the right to define “producer”, and to fit the 
qualifications of the producer-voter, according to the proposi- 
tion on referendum. H. P. Hood & Sons v. United States, 307 
U.S. 588, 597-98 (1939); United States v. Wrightwood Dairy 
Co., 127 F. 2d 907, 911 (7 Cir. 1942). 


The Order in question dealt only with fluid milk received at, 
or diverted from, a pool plant as such a plant was described in 
the Order. All producers making such deliveries were made eligi- 
ble to vote. True, the definition in the Order did by its terms ex- 
clude some farmers who produced milk for sale generally in the 
respective periods and in the marketing area, and so literally 
were within the statutory provision for a referendum. But those 
producers who did not deliver to pool plants in the area were not 
directly touched by the Order, and hence were not deprived of a 
substantial right by the Secretary’s definition of a voter. The 
tally was 1663 in favor of the Order, 192 against. No rejection 
of even one proffered ballot has been shown. In sum, we think 
the Secretary did not misconstrue the Act. 


The creation of a marketing area, it cannot be overstressed, 
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does not inhibit a producer located within the area from selling 
his milk elsewhere. He need not associate himself with the geo- 
graphical market of his residence or dairy. The Order rules him 
only if and when he participates in the local market. 


III. Inclusion with the City of Baltimore of counties outside 
of its limits in constituting the marketing area of the Order is 
attacked by the appellee dairies—all located beyond the city limits 
—as unwarranted and prejudicial. Their argument is that they 
are not a part of the Baltimore community, that they had no 
milk problem, that it existed alone in the City of Baltimore and 
that the only farmers and handlers involved in the problem were 
those of Baltimore. With this position we cannot agree. 


The problem in milk marketing is clearly stated in United 
States v. Rock Royal Co-op., swpra, 307 U.S. 533, 549-5C: 


“The problems concerned with the maintenance and 
distribution of an adequate supply of milk in metropoli- 
tan centers are well understood by producers and han- 
dlers. .. . It is generally recognized that the chief cause 
of fluctuating prices and supplies is the existence of a 
normal surplus which is necessary to furnish an ade- 
quate amount for peak periods of consumption. This re- 
sults in an excess of production during the troughs of 
demand. As milk is highly perishable, a fertile field for 
the growth of bacteria, and yet an essential item of diet, 
it is most desirable to have an adequate production 
under close sanitary supervision to meet the constantly 
varying needs. .. . Since all milk produced cannot find a 
ready market as fluid milk in flush periods, the surplus 
must move into cream, butter, cheese, milk powder and 
other more or less nonperishable products. Since these 
manufactures are in competition with all similar dairy 
products, the prices for the milk absorbed into manufac- 
turing processes must necessarily meet the competition 
of low-cost production areas far removed from the met- 
ropolitan centers. The market for fluid milk for use as a 
food beverage is the most profitable to the producer. 
Consequently, all producers strive for the fluid milk 
market. .. .” 


Without regulation in a metropolitan center experience showed 
that the competition to sell milk for fluid use became so intense 
that it led to violence as well as economic distress to the farmers 
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with dangerous disruption of the marketing of milk. Nebbia v. 
New York, 291 U.S. 502, 516-518 (1934). 


In the present case, after deciding as a result of the promulga- 
tion hearing that a Milk Order was necessary in and around 
Baltimore, the Secretary laid out the Upper Chesapeake Bay 
Marketing Area and embraced in it not only Baltimore but nine 
counties on the Eastern Shore—that is, on the far side of Chesa- 
peake Bay from Baltimore—five entire counties on the Western 
Shore adjacent to Baltimore, and portions of two others. In 
sketching these boundaries the Secretary obviously concluded that 
the area met the approved test: it was a practical homogeneous 
territory of control, fairly encompassing the Baltimore milkshed. 
Cf. United States v. Rock Royal Co-op., supra, 307 U.S. 533, 576. 
This conclusion we think has not been proved wrong. 


Fighting the placement of counties with Baltimore, the appellee 
dairies first point out that they do not, and by virtue of a city 
ordinance they cannot, sell milk in Baltimore, and so should not 
be tied into its market. The validity of such a municipal law is 
questionable. Dean Milk Co. v. Madison, 340 U.S. 349 (1951); 
Supplee-Willis-Jones Milk Co. v. Huntington Williams, decided 
July 9, 1956 by the Baltimore City Circuit Court. Actually, how- 
ever, it does not appear that these county dairies ever tried to 
enter Baltimore or, indeed, wished to do so. 


That milk-wise the City and the counties have a community 
interest has been clearly established. In 1959 in excess of 50% of 
the fluid milk dispensed on the Eastern Shore came from the City 
dairies. A subsequent investigation in 1961 showed that almost 
80% of the total distribution on the Eastern Shore was furnished 
from Baltimore. Furthermore, a major part of the milk sold by 
producers on the Eastern Shore for fluid use was purchased by 
the Baltimore companies. As to the Western Shore counties, the 
Secretary found that there the greater part of the fluid milk com- 
merce was carried on by the Baltimore handlers. Combination of 
counties with a metropolitan city is not irregular. The Milk 
Order considered in United States v. Rock Royal Co-op., supra, 
307 U.S. 533 brought together New York City and three nearby 
counties. 


Again, the entire marketing area delineated by Order 127 is 
largely constituted of producers having a common interest. They 
are present throughout the territory. The bond is evidenced by 
their organization into the Maryland Co-operative Milk Pro- 
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ducers Association, Inc. (Co-op). It has a membership of 1800 
farmers and sells about 75% of all the milk sold in Baltimore. 


The assertion by the appellee dairies that they have no problem 
and should not, therefore, be covered by the Order, is not alto- 
gether correct in premise or sound in conclusion. The record 
shows that the Co-op initiated the movement that culminated in 
the Order. It shows, too, that producers in the area, including 
the Co-op, had endeavored to market their milk without the aid 
of an order. The Secretary has found that this endeavor was not 
a success. Although the Co-op had sought to maintain fair prices 
to the farmers through agreements with handlers, this had failed 
and the stability of the milk market was seriously threatened. The 
Secretary’s decision states, after exploring and expounding the 
cause of the disruption, that: 


“It is concluded that the issuance of a marketing agree- 
ment and order for the Upper Chesapeake Bay market- 
ing area is necessary to re-establish market stability and 
assure a continuing adequate supply of pure and whole- 
some milk for the market... .” 


While the appellee dairies may not have been affected by the 
market disturbance described by the Secretary, there is no reason 
to think they would not be in the future and that Order 127 did 
not in some measure prevent the dairies from feeling the dis- 
turbance. This is true because undoubtedly all the area milk 
prices had in the past been reflective of the Co-op price; they had 
been geared to Co-op’s. In any event, the Secretary had to view 
the situation as a whole and deal with it as an entirety. In the 
circumstances we are not willing to say that the Secretary was 
clearly mistaken in his determination that appellees’ marketing 
operations ought to be included with those handlers and pro- 
ducers contributing to the Baltimore market supply. 


IV. Attacks on the Order other than those just discussed as 
urged before the District Court, are made in this appeal by the 
appellee dairies and their intervening farmer-producers. The first 
is that the examiner, with the subsequent approval of the Ju- 
dicial Officer, refused to admit evidence offered by the dairies in 
the administrative proceeding, on their petition under § 608c(15) 
(A), seeking rescission of the Order by the Secretary. In this 
ruling we perceive no error. 


This section of the Act contemplates a review of the correct- 
ness of the Order in law. It does not afford a de novo trial. Relief 
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may be asked solely on the ground that the Order “is not in ac- 
cordance with law’. Obviously, such a review is based upon the 
record made and concluded in promulgation of the Order. No ad- 
ditional proof is permissible; the Order must stand or fall upon 
the proof and findings there. Beatrice Creamery Co. v. Anderson, 
75 F. Supp. 363, 367 (D. Kan 1947). See Ogden Dairy Co. v. 
Wickard, 157 F. 2d 445, 447 (7 Cir. 1946), cert. denied, 330 U.S. 
827 (1947); Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 209, 
217 (E.D. Mo. 1945), aff'd, 157 F. 2d 87 (8 Cir.), cert. denied, 
329 U.S. 788 (1946) ; Queensboro Farm Prod. Inc. v. Wickard, 47 
F. Supp. 206, 210 (E.D.N.Y. 1942), aff'd, 137 F. 2d 969 (2 Cir, 
1943). To allow evidence would be to reopen, rather than to 
judge, the promulgation proceeding. 


Another attack is directed at the status given by the Order to 
Co-op and to H. E. Koontz Creamery Inc. (Koontz) in respect to 
its manufacturing and supply plant located in Westminister, 
Maryland. Koontz is also a Baltimore handler but the grievance, 
and our discussion, here is confined to its Westminister plant, 
some 30 miles from the city. Both Co-op and Koontz are classified 
as pool plant handlers—as explained presently—and this, say 
the dairies, unfairly confers upon them the protection given 
handlers by the Order when the Co-op is in actuality a producer 
only and Koontz a manufacturer of Class II milk rather than a 
bottler. This plant involves the whole design of milk-marketing 
regulation. 


In effectuation of the policy of the Act, under the Order the 
Secretary fixes minimum prices to be paid the farmers for their 
milk according to the use to which it is devoted, that is: Class I 
for fluid use and Class II for manufacture, as we have already 
outlined. Thereafter the proceeds of the sales of both classes are 
ordered pooled, and that total then divided by the quantity of all 
milk sold. The result is to give an average, between the Class I 
and the lower Class II price, known as the “blend” price. This is 
the price to be paid each farmer for his milk regardless of the 
use to which it has been put. 


To operate this plan, the Order establishes pool plants. These 
are simply the plants of the handlers regulated by the plan. Each 
handler must pay the producer at the rate of the minimum price 
fixed by the Secretary for each class of milk. This the handler 
does by paying the farmer the blend price. However, as all the 
handlers cannot use all their milk in fluid form, the Order creates 
a means of equalization among them known as the settlement 











340 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 22 A.D. 329 | 


fund. It protects each handler by assuring reimbursement to the 
extent the handler has paid its farmers, through the blend price, ' 
more than the milk is worth to it. 


The fund works in this way. Each handler which has used its / 
milk as Class I, and so received a greater value for it than it paid 
the farmer, pays this excess into the settlement fund. The hand- 
ler who has used its milk as Class II, and so received a. lesser | 
value for the milk than it paid the farmer, may then draw its 
reimbursement from the fund. This discussion omits, as im- 
material here, reference to certain charges made against the 
handler and producer to cover the cost of operating the fund. It 
is plain that the settlement fund is merely a means of evening 
handlers’ outlays for milk. 


The first grievance of the appellee dairies—that the Co-op is 
made a handler—is that the Order thereby allows Co-op to draw 
upon the settlement fund into which they have paid. In practice 
it withdraws far more than any other handler, except sometimes 
Koontz, and if Co-op were merely a producer it could never draw 
thereon. In addition the complaint is that Co-op is permitted, as 
a handler, to divert milk into non-pool plants—not regulated by 
the Order and principally manufacturing facilities—with the re- 
sult that it receives lower prices and thereby builds up its de- 
mand on the settlement fund. 


This situation was closely scrutinized by the Secretary before 
shaping the Order. Foremost it must be kept in mind that no 
matter how much Co-op takes from the settlement fund, neither 
this fact nor the Order requires the appellee dairies to pay the 
producer at any rate above the minimum prices set by the Order. 
Furthermore, the Co-op absorbs for the most part the whole obli- 
gation of providing reserve or standby milk for Baltimore. It also 
disposes of all Class II milk for its large membership. Obviously 
these circumstances furnish ground for constituting the Co-op a 
handler. The Co-op would not, of course, by preference and 
through diversion sell its milk at lower prices than it could possi- 
bly obtain, for this would mean a diminution of the blend price 
and so reduction of the amount to be paid its members. We think 
the Secretary was not without ground for his classification of the 
Co-op. 

It must be recalled that the Order is principally for the eco- 


nomic protection of producer and consumer, that the Co-op is 
actually its farmers, and that, so long as another handler is not 
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unjustly treated, the Order may be drawn to enhance the position 
of the producer. “If the Act and Order are otherwise valid, the 
fact that their effect would be to give cooperatives a monoply of 
the market” is not objectionable. United States v. Rock Royal Co- 
op, supra, 307 U.S. 533, at 560. 


The accusation against the Order in respect to Koontz is the 
same as that directed at Co-op but is premised on Koontz’ dual 
posture. At Westminister, Koontz does not deal in the sale of 
Class I milk; it is primarily a manufacturer. Hence it is not 
there a handler as ordinarily understood in the Order—it has 
no pool plant for fluid milk. Nevertheless the Order accords 
Koontz the character of a handler, and as such it participates 
in the settlement fund as a drawer. It is at this the appellee 
dairies take offense. 


Of course Koontz-Westminister is in an anomalous position. But 
the Secretary found, and we think on ample ground, that it is 
a justified anomaly. Carefully considering the part played by 
Koontz in the milk market, he found that it performed a highly 
valuable function. Its plant at Westminister serves as a storage 
place for the milk of the Co-op farmers pending its disposition, 
and Koontz also provides an outlet for Class II milk in its manu- 
factory. If it is not classed as a pool plant, each farmer will 
have to build his own bulk storage tank at considerable expense. 
Taking into consideration all of these features, the Secretary 
cannot be said to be arbitrary in allowing Koontz to be a handler. 


The standing of the appellee dairies to raise and press the 
last two objections is quite questionable. These relate to the 
operation of the settlement fund, which in no wise affects parity 
or minimum prices. United States v. Rock Royal Co-op, supra. 
307 U.S. 533, at 560. The handler is not hurt unless it is re- 
quired to pay an unreasonable price for its milk. This is not 
alleged by appellees. No substantial harm to them is demon- 
strated in these objections but we have passed upon them, as 
apparently did the District Court, to avoid later uncertainty or 
litigation about the points. 


After all, the Secretary must look at the area with a wide and 
comprehensive perspective. He has before him the entire output 
of milk in the area, and he must search for the best ways and 
means for its disposition. Aware of the annual consumption and 
distribution of fluid milk, he must arrange to channel the resi- 
due into outlets the most advantageous to the producer and con- 
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sumer. He fashions his order accordingly. Of course, there may 
be some resultant damage to a handler or producer in the en- 
forcement of the Act but this lack of perfection does not destroy 
the validity of the Order. The constitutionality of the Act is no 
longer questionable. United States v. Rock Royal Co-op. supra, 
307 U.S. 533, 568-81. Absolute equality is not demanded to 
sustain the operation of the Order. If the Secretary cannot “pro- 
duce complete equality, for the variables are too numerous”, he 
“fulfills his role when he makes a reasoned” Order. Mitchell 
v. Budd, 350 U.S. 478, 480 (1956). 


In conclusion, we reiterate that in this suit the District Court 
and this Court examine the case solely from a legal standpoint. 
They do not consider the evidence before the Secretary otherwise 
than to be assured his findings have support. The criterion is 
whether the Order is “in accordance with law”. Here we cannot 
say it does not square with the law. , 


The judgment of the District Court invalidating Federal Milk 
Marketing Order No. 127 (now No. 16) will be reversed and the 
causes now in review—in Appeals Nos. 8774, 8775, 8776, 8777, 
8778, 8779 and 8849—will be remanded to the District Court 


for the enforcement of the said Order in each of them, all cross 


appeals being denied. 
Reversed and remanded. 








